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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 


first FEDERAL REGISTER issue of each 
week. 

DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
7 CFR Part 405 

[Amdt. No. 2; Doc. No. 5950S] 


Apple Crop insurance Regulations 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Final rule; Correction. 


SUMMARY: The Federal Crop Insurance 


Corporation (FCIC) published a final 
rule in the Federal Register on Monday, 
November 21, 1988, at 53 FR 46845, 
amending the Apple Crop Insurance 
Regulations by revising and reissuing 
the Apple Fresh Fruit Option and the 
Pilot Sunburn Option. An error on the 
effective crop year was made in the 
SUMMARY. The effectiveness should 
have read for the 1990 and su i 
crop years. This notice is published to 
correct that error. 


EFFECTIVE DATE: February 10, 1989. 


ADDRESS: Written comments on this 
correction may be sent to the Office of 
the Manager, Federal Crop Insurance 
Corporation, Room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250. 


FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: FR 
Document 88-26854 appearing at pages 
46845 through 46847, is corrected as 
follows: 

On page 46845, in Column 1, the 
SUMMARY is corrected to read as 
follows: 

The Federal Crop Insurance 


Corporation (FCIC) amends the Apple 
Crop Insurance Regulations, effective 


for the 1990 and succeeding crop years. 

On page 46846, in Column 1, the first 
paragraph is corrected to read as 
follows: 

Apple Sunburn ree for the 1990 
and succeeding crop y or 

On page 46846, Column 1 1, the third 
paragraph is corrected to read as 
follows: 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq.), 
the Federal Crop Insurance Corporation 
hereby amends the Apple Crop 
Insurance Regulations (7 CFR Part 405), 
effective for the 1990 and succeeding 
crop years, as follows: 


* me * * * 


Done in Washington, DC, on January 31, 
1989. 


John Marshall, 

Manager, Federal Crop Insurance 
Corporation. 

[FR Doc. 89-2972 Filed 2-9-89; 8:45 am] 
BILLING CODE 3410-0e-M 


Agricultural Marketing Service 
7 CFR Part 910 
[Lemon Regulation 652] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: Regulation 652 establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
310,000 cartons during the period 
February 12 through February 18, 1989. 
Such action is needed to balance the 
supply of fresh lemons with market 
demand for the period specified, due to 
the marketing situation confronting the 
lemon industry. 

DATES: Regulation 652 (§ 910.952) is 
effective for the period February 12 
through February 18, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Beatriz Rodriquez, Marketing Specialist, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, Room 2523, South 
Building, P.O. Box 96456, Washington, 
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DC 20090-6456; telephone: (202) 447- 
5697. 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their own behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

There are approximately 85 handlers 
of lemons grown in California and 
Arizona subject to regulation under the 
lemon marketing order and 
approximately 2,500 producers in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration [13 CFR 
121.2] as those having annual gross 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of handlers and 
producers of California-Arizona lemons 
may be classified as small entities. 

This regulation is issued under 
Marketing Order No. 910, as amended [7 
CFR Part 910] regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Marketing Agreement Act 
(the “Act,” 7 U.S.C. 601-674), as 
amended. This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee (Committee) and upon other 
available information. It is found that 
this action will tend to effectuate the 
declared policy of the Act. 

This regulation is consistent with the 
marketing policy for 1988-89. The 





Committee met publicly on February 7, 
1969, in Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and 
unanimously recommended a quantity 
of lemons deemed advisable to be 
handled during the specified week. The 
Committee reports that demand for 
lemons is good. 

Pursuant to 5 U.S.C. 553, it is further 
found that it is impracticable, 
unnecessary, and contrary to the public 
interest to give preliminary notice and 
engage in further public procedure with 
respect to this action and that good 
cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
because of insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared purposes of 
the Act. Interested persons were given 
an opportunity to submit information 
and views on the regulation at an open 
meeting. It is necessary, in order to 
effectuate the declared purposes of the 
Act, to make these regulatory provisions 
effective as specified, and handlers have 
been apprised of such provisions and 
the effective time. 

List of Subjects in 7 CFR Part 910 


Marketing agreements and orders. 
California, Arizona, Lemons. 
For the reasons set forth in the 


preamble, 7 CFR Part 910 is amended as 
follows: 


1. The authority citation for 7 CFR 
Part 910 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 910.952 is added to read as 
follows: 

[Note: This section will not appear in the 
Code of Federal Regulations.] 
§910.952 Lemon Regulation 652. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period February 12. 
1989, through February 18, 1989, is 
established at 310,000 cartons. 

Dated: February 8, 1989. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 89-3335 Filed 2-9-89; 8:45 am} 
BILLING CODE 3410-02-m 


7 CFR Parts 1006, 1012, and 1013 


[Docket Nos. AO-356-A26, AO-347-A29, 
and AO-286-A36; DA-88-102 


SO ee es nee 
and Southeastern Florida —,, 
Areas; Order Amending Orders 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: This order amends provisions 
of the three Florida milk orders to reflect 
current marketing conditions. The 
changes are based upon industry 
proposals considered at a public hearing 
held January 26, 1988, in Orlando, 
Florida. 

Each of the three orders is amended to 
provide a two-month “lock-in” provision 
for pool distributing plants, seasonal 
diversion limits, and an increase in the 
charges.on overdue accounts. Shrinkage 
on other source milk receipts is limited 
to bulk fluid milk products. ’ 

The Upper Florida and Tampa Bay 
orders are amended to permit a pool 
plant and a manufacturing plant under a 
single roof to operate as separate 
facilities. 

The Southeastern Florida order is 
changed to require that a dairy farmer 
must deliver 10 days’ production to a 
pool plant in order for such dairy 
farmer's milk to be diverted to nonpool 
plants as producer milk. Other 
miscellaneous amendments delete the $6 
maximum on partial payments to 
producers and make other changes to 
conform the Southeastern Florida order 
to other Federal milk orders. 

EFFECTIVE DATE: March 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. Groene, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, Room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 447-2089. 
SUPPLEMENTARY INFORMATION: Prior 
documents in this proceeding: 

Notice of Hearing: Issued January 12, 
1988; published January 15, 1988 (53 FR 
1035). 

Recommended Decision: Issued 
September 2, 1988; published September 
8, 1988 (53 FR 34766). 

Final Decision: Issued January 13, 
1989; published January 24, 1989 (54 FR 
3462). 

Findings and Determinations 

The findings and determinations 
hereinafter set forth supplement those 
that were made when the Upper Florida. 
Tampa Bay and Southeastern Florida 
orders were first issued and when they 
were amended. The previous findings 
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and determinations are hereby ratified 
and confirmed, except where they may 
conflict with those set forth herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable rules 
of practice and procedure governing the 
formulation of marketing agreements 
and marketing orders (7 CFR Part 900), a 
public hearing was held upon certain 
proposed amendments to the tentative 
marketing agreements and to the orders 
regulating the handling of milk in the 
Upper Florida, Tampa Bay and 
Southeastern Florida marketing areas. 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said orders as hereby 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing areas; and 
the minimum prices specified in the 
orders as hereby amended, are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said orders as hereby 
amended regulates the handling of milk 
in the same manner as, and is applicable 
only to persons in the respective classes 
of industrial or commercial activity 
specified in, marketing agreements upon 
which a hearing has been held. 

(b) Additional findings. It is necessary 
in the public interest to make this order 
amending the order effective not later 
than March 1, 1989. Any delay beyond 
that date would tend to disrupt the 
orderly marketing of milk in the 
marketing areas. 

The provisions of this order are 
known to handlers. The recommended 
decision of the Administrator was 
issued September 2, 1988 (53 FR 34766}, 
and the decision of the Assistant 
Secretary containing all amendment 
provisions.of this order was issued 
January 13, 1989 (54 FR 3462). The 
changes effected by this order will not 
require extensive preparation or 
substantial alteration in method of 
operation for handlers. A further 
consideration in this matter is that this 
order increases for the month of March 
the percentage of producer milk under 
each of the 3 orders that may be shipped 
directly from the farm to nonpool plants 
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and still be priced under such orders. 
Such action will lessen the regulatory 
impact of the orders on certain milk 
handlers and will tend to ensure that 
dairy farmers will continue to have their 
milk priced under the respective orders 
and thereby receive the benefits that 
accrue from such pricing. In view of the 
foregoing, it is hereby found and 
determined that good cause exists for 
making this order amending the orders 
effective March 1, 1989, and that it 
would be contrary to the public interest 
to delay the effective date of this order 
for 30 days after its publication in the 
Federal Register. (Section 553(d), 
Administrative Procedure Act, 5 U.S.C. 
551-559). 

(c) Determinations. It is hereby 
determined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations 
specified in section 8c{9) of the Act) of 
more than 50 percent of the milk, which 
is marketed within the marketing areas, 
to sign proposed marketing agreements, 
tends to prevent the effectuation of the 
declared policy of the Act; 

(2) The issuance of this order 
amending the orders is the only 
practical means pursuant to the 
declared policy of the Act of advancing 
the interests of producers as defined in 
the orders; and 

(3) The issuance of the order 
amending the orders is approved or 
favored by at least two-thirds of the 
producers who during the determined 
representative period were engaged in 
the production of milk for sale in the 
respective marketing areas. 


List of Subjects in 7 CFR Parts 1006, 1012 
and 1013 


Milk marketing orders, Milk, Dairy 
products. 


Order Relative to Handling 


It is therefore ordered, That on and 
after the effective date hereof, the 
handling of milk in the Upper Florida, 
Tampa Bay and Southeastern Florida 
marketing areas shall be in conformity 
to and in compliance with the terms and 
conditions of the aforesaid orders, as 
amended, and as hereby further 
amended, as follows: 

1. The authority citation for 7 CFR 
Parts 1006, 1012 and 1013 continues to 
read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


PART 1006—MILK IN THE UPPER 
FLORIDA MARKETING AREA 


2. Revise § 1006.7 to read as follows: 


§ 1006.7 Pool plant. 

Except as provided in paragraph (d) of 
this section, “pool plant” means: 

(a) A distributing plant that has route 
distribution, except filled milk, during 
the month of not less than 50 percent of 
the total Grade A fluid milk products, 
except filled milk, that are physically 
received at such plant or diverted as 
producer milk to a nonpoo!l plant 
pursuant to § 1006.13, and that has route 
disposition, except filled milk, in the 
marketing area during the month of not 
less than 10 percent of such receipts. 

(b) A supply plant from which not less 
than 50 percent of the total quantity of 
Grade A fluid milk products that are 
physically received from dairy farmers 
at such plant or diverted as producer 
milk to a nonpool plant pursuant to 
§ 1006.13 during the month is shipped as 
fluid milk products, except filled milk, to 
pool plants meeting the requirements of 
§ 1006.7(a). 

(c) A plant, other than a distributing 
plant, that is located in the marketing 
area and is operated by a cooperative 
association if pool plant status under 
this paragraph is requested for such 
plant by the cooperative association and 
50 percent or more of the producer milk 
of members of the cooperative 
association is received at pool 
distributing plants either directly from 
farms or by transfer from plants of the 
cooperative association for which pool 
plant status under this paragraph has 
been requested, subject to the following 
conditions: 

(1) The plant is approved by a duly 
constituted health authority for the 
disposition of Grade A milk in the 
marketing area; and 

(2) The plant does not qualify as a 
pool plant under paragraph (b) of this 
section or under the provisions of 
another Federal order applicable to a 
supply plant. 

{d) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant; 

(2) An exempt distributing plant; 

(3) A distributing plant qualified 
pursuant to paragraph (a} of this section 
which meets the requirements of a fully 
regulated plant pursuant to the 
provisions of another order issued 
pursuant to the Act and from which a 
greater quantity of fluid milk products, 
except filled milk, is disposed of during 
the month from such plant as route 
disposition in the marketing area 
regulated by the other order than as 
route disposition in this marketing area: 
Provided, That such a distributing plant 
which was a pool plant under this order 
in the immediately preceding month 
shall continue to be subject to all of the 
provisions of this part until the third 
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consecutive month in which a greater 
proportion of its route disposition is 
made in such other marketing area, 
unless the other order requires 
regulation of the plant without regard to 
its qualifying as a pool plant under this 
order; and 

(4) Any building, premises, or 
facilities, the primary function of which 
is to hold or store bottled milk or milk 
products (including filled milk) in 
finished form, nor shall it include any 
part of a plant in which the operations 
are entirely separated (by wall or other 
— from the handling of producer 
milk. 

3. In § 1006.13, paragraph (b) is 
revised to read as follows: 


§ 1006.13 Producer milk. 


* * * * * 


(b) Diverted from a pool plant to a 
nonpool plant that is not a producer- 
handler plant, subject to the following 
conditions: 

(1) Such milk shall be deemed to have 
been received by the diverting handler 
at the plant to which diverted; 

(2) Not less than 10 days’ production 
of the producer whose milk is diverted is 
physically received at a pool plant: 
Provided, That any delivery during the 
current month from such producer to 
another order plant regulated by the 
order that regulated such poo! plant in 
the prior month shall be counted 
towards meeting the 10-day production 
requirement; 

(3) To the extent that it would result in 
nonpool plant status for the pool plant 
from which diverted, milk diverted for 
the account of a cooperative association 
from the pool plant of another handler 
shall not be producer milk; 

(4) A cooperative association may 
divert for its account the milk of a 
producer. The total quantity of such milk 
so diverted by a cooperative that 
exceeds the following specified 
applicable percentage of producer milk 
that the cooperative association caused 
to be delivered to and physically 
received at pool plants during the month 
shall not be producer milk: 

(i) 40 percent in March-June, 

(ii) 25 percent in December-February, 
and 

(iii) 20 percent in July-November; 

(5) The operator of a pool plant other 
than a cooperative association may 
divert for its account any milk of 
producers that is not under the control 
of a cooperative association that is 
diverting milk during the month 
pursuant to paragraph (b)(4) of this 
section. The total quantity so diverted 
by the operator of the pool plant that 
exceeds the following specified 





applicable percentage of milk physically 
received at such plant during the month 
that is eligible to be diverted by the 
= operator shall not be producer 


(i) 40 percent in March-June, 

y 25 percent in December-February, 
ani 

(iii) 20 percent in July-November; 

(6) The diverting handler shall 
designate the dairy farmers whose milk 
is not producer milk pursuant to 
paragraph (b) (4) and (5) of this section. 
If the handler fails to make such 
designation, milk diverted on the last 
day of the month, then the second-to- 
last day of the month, and so on, shall 
be excluded until all diversions in 
excess of the prescribed limit are 
accounted for. 

4. In § 1006.40, paragraph (b)(6) is 
revised to read as follows and 
paragraph (b)(7) is removed: 


§ 1006.40 Classes of utilization. 


* * e e * 


eee 


(6) Skim milk and butterfat in 
shrinkage assigned pursuant to § 1006.41 
(a} to the receipts specified in § 1006.41 
{a})(2) and in shrinkage specified in 
§ 1006.41 (b) and {c). 


7 * * * 


5. Revise § 1006.41 to read as follows: 


§ 1006.41 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1006.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 

i of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not specified 
in paragraphs (b) (1) through (6) of this 
section which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product. 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
fe)(a) of this section that is not in excess 
of: 
(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
{excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1006.9(c)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 


received from a handler described in 

§ 1006.9(c), except that if the operator of 
the plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its 
measurement at the farm, the applicable 
percentage under this paragraph shall be 
two percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is diverted purchases such milk 
on the basis of weights determined from 
its measurement on the farm, the 
applicable percentage under this 
paragraph shall be zero; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other poo! plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II classification 
is requested by the operator of both 
plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from ted 
supply plants, excluding the quantity for 
which Class II classification is requested 
by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
quantities of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b) (1), (2), (4), (5), and (6) of 
this section; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1006.9 (b) and (c), but not 
in excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm, the applicable 
percentage under this paragraph for the 
cooperative association shall be zero. 


§ 1006.51 [Amended] 

6. Amend § 1006.51 by removing the 
last senience which reads “For the 
purpose of computing the Class I price, 
the resulting price shall not be less than 
$4.33.” 

7. Amend § 1006.52 by adding a new 
paragraph (c) to read as follows: 


§ 1006.52 Plant location adjustments for 
handlers. 


* * * *. *. 
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(c) The Class I price resulting from 
such adjustments specified in this 
section shall not result in a price less 
than the Class II price for the month and 
the Class I price applicable to other 
source milk shall be adjusted at the 
rates specified in paragraph (a) of this 
section, except that the adjusted Class I 
price shall not be less than the Class II 
price for the month. 


§ 1006.60 [Amended] 
8. In § 1006.60, paragraph (h) is 
removed. 


9. In § 1006.75, revise paragraph (b) to 
read as follows: 


§ 1006.75 Plant location adjustments for 
producers and on nonpool milk. 


(b) For purposes of computations 
pursuant to §§ 1006.71 and 1006.72, the 
uniform price shall be adjusted at the 
rates set forth in § 1006.52 applicable at 
the location of the nonpool plant from 
which the milk was received, except 
that the resulting adjusted price shall 
not be less than the Class II price for the 
month. 


10. Revise § 1006.78 to read as follows: 


§ 1006.78 Charges on overdue accounts. 
Any unpaid obligation of a handler 
pursuant to §§ 1006.71, 1006.73, 1006.76, 

1006.77, 1006.85 or 1006.86 shall be 
increased 1 percent for each month or 
portion thereof that such obligation is 
overdue, subject to the following 
conditions: 

(a) The amounts payable pursuant to 
this section shall be computed monthly 
on each unpaid obligation, which shall 
include any unpaid charges previously 
computed pursuant to this section; 

(b) For the purposes of this section, 
any obligation that was determined at a 
date later than prescribed by the order 
because of a handler’s failure to submit 
a report to the market administrator 
when due shall be considered to have 
been payable by the date it would have 
been due if the report had been filed 
when due; and 

(c) All monies collected pursuant to 
this section shall be paid to the 
administrative assessment fund 
maintained by the market administrator. 


PART 1012—MILK IN THE TAMPA BAY 
MARKETING AREA 


11. Revise § 1012.7 to read as follows: 


§ 1012.7 Pool piant. 

Except as provided in paragraph (c) of 
this section, “pool plant” means: 

(a) A distributing plant that has route 
distribution, except filled milk, during 
the month of not less than 50 percent of 
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the total Grade A fluid milk products, 
except filled milk, that are physically 
received at such plant or diverted as 
producer milk to a nonpoo! plant 
pursuant to § 1012.13, and that has route 
disposition, except filled milk, in the 
marketing area during the month of not 
less than 10 percent of such receipts. 

(b) A supply plant from which not less 
than 50 percent of the total quantity of 
Grade A fluid milk products that is 
physically received from dairy farmers 
at such plant or diverted as producer 
milk to a nonpool plant pursuant to 
§ 1012.13 during the month is shipped as 
fluid milk products, except filled milk, to 
pool plants meeting the requirements of 
§ 1012.7{a). 

(c) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant; 

(2) A distributing plant qualified 
pursuant to paragraph (a) of this section 
which meets the requirements of a fully 
regulated plant pursuant to the 
provisions of another order issued 
pursuant to the Act and from which a 
greater quantity of fluid milk products, 
except filled milk, is disposed of during 
the month from such plant as route 
disposition in the marketing area 
regulated by the-other order than as 
route disposition in this marketing area: 
Provided, That such a distributing plant 
which was a pool plant under this order 
in the immediately preceding month 
shall continue to be subject to all of the 
provisions of this part until the third 
consecutive month in which a greater 
proportion of its route disposition is 
made in such other marketing area, 
unless the other order requires 
regulation of the plant without regard to 
its qualifying as a pool plant under this 
order; and , 

(3) Any building, premises, or 

- facilities, the primary function of which 
is to hold or store bottled milk or milk 
products (including filled milk) in 
finished form, nor shall it include any 
part of a plant in which the operations 
are entirely separated (by wall or other 
partition) from the handling of producer 
milk.. 

12. In § 1012.13, paragraph (b) is 

revised to read as follows: 


§ 1012.13 Producer milk. 

(b) Diverted from a pool plant to a 
nonpool plant that is not a producer- 
handler plant, subject to the following 
conditions: 

(1) Such milk shall be deemed to have 
been received by the diverting handler 
at the plant to which diverted; 

(2) Not less than 10 days’ production 
of the producer whose milk is diverted is 
physically received at a pool plant: 


Provided, That any delivery during the 
current month from such producer to an 
other order plant regulated by the order 
that regulated such poo! plant in the 
prior month shall be counted towards 
meeting the'10-day production 
requirement; 

(3) To the extent that it would result in 
nonpoo!l plant status for the pool plant 
from which diverted, milk diverted for 
the account of a cooperative association 
from the pool plant of another handler 
shall not be producer milk; 

(4) A cooperative association may 
divert for its account the milk of a 
producer. The total quantity of such milk 
so diverted by a cooperative that 
exceeds the following specified 
applicable percentage of producer milk 
that the cooperative association caused 
to be delivered to and physically 
received at pool plants during the month 
shall not be producer milk: 

(i) 40 percent in March-June, 

(ii) 25 percent in December—February, 
and 

(iii) 20 percent in July-November; 

(5) The operator of a pool plant other 
than a cooperative association may 
divert for its account any milk of 
producers that is not under the control 
of a cooperative association that is 
diverting milk during the month 
pursuant to paragraph (b)(4) of this 
section. The total quantity so diverted 
by the operator of the pool plant that 
exceeds the following specified 
applicable percentage of milk physically 
received at such plant during the month 
that is eligible to be diverted-by the 
plant operator shall not be producer 
milk: 

(i) 40 percent in March-June, 

iy 25 percent in December-February, 
ani 

(iii) 20 percent in July-November; 

(6) The diverting handler shall 
designate the dairy farmers whose milk 
is not producer milk pursuant to 
paragraph (b) (4) and (5) of this section. 
If the handler fails to make such 
designation, milk diverted on the last 
day of the month, then the second-to- 
last day of the month, and so on, shall 
be excluded until all diversions in 
excess of the prescribed limit are 
accounted for. 

13. In § 1012.40, paragraph (b)(6) is 
revised to read as follows and 
paragraph (b}{7) is removed: 

§ 1012.40 Classes of utilization. 

(b) +a ee 

(6} Skim milk and butterfat in 


shrinkage assigned pursuant to 
§ 1012.41(a) to the receipts specified in 
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§ 1012.41{a)(2) and in shrinkage 
specified in § 1012.41 (b) and (c). 


* * + ” 


14. Revise § 1012.41 to read as follows: 


§ 1012.41 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1012.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectivelvy, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not specified 
in paragraphs (b) (1) through (6) of this 
section which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product. 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph {a) of this section 
to the receipts specified in paragraph 
(a)(1) of this section that is not in excess 
of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1012.9{c)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in 
§ 1012.9{c), except that if the operator of 
the plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its 
measurement at the farm, the applicable 
percentage under this paragraph shall be 
2 percent; 

(3} Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is diverted purchases such milk 
on the basis of weights determined from 
its measurement on the farm, the 
applicable percentage under this 
paragraph shall be zero; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class {I classification 
is requested by the operator of both 
plants: 





(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II classification is requested 
by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
quantities of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b) (1), (2), (4), (5), and (6) of 
this section; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler . 
pursuant to § 1012.9 (b) and (c), but not 
in excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm, the applicable 
percentage under this paragraph for the 
cooperative association shall be zero. 


§ 101251 [Amended] 

15. Amend § 1012.51 by removing the 
last sentence which reads “For the 
purpose of computing the Class I price, 
the resulting price shall not be less than 
$4.33.” 

16. Amend § 1012.52 by adding a new 
paragraph (c) to read as follows: 


§ 1012.52 Plant location adjustments for 
handiers. 


* * * * * 


(c) The Class I price resulting from 
such adjustments specified i in this 
section shall not result in a price less 
than the Class II price for the month and 
the Class I price applicable to other 
source milk shall be adjusted at the 
rates specified in paragraph (a) of this 
section, except that the adjusted Class I 
price shall not be less than the Class II 
price for the month. 


§ 1012.60 [Amended] 

17. In § 1012.60, paragraph (h) is 
removed. 

18. In § 1012.75, revise paragraph (b) 
to read as follows: 


§ 1012.75 Plant location adjustments for 
producers and on nonpoo! milk. 

(b) For purposes of utations 
pursuant to §§ 1012.71 and 1012.72, the 
uniform price shall be adjusted at the 
rates set forth in § 1012.52 applicable at 
the location of the nonpoo!l plant from 
which the milk was received, except 
that the resulting adjusted price shall 
not be less than the Class Il price for the 
month. 


19. Revise § 1012.78 to read as follows: 


§ 1012.78 Charges on overdue accounts. 
Any unpaid obligation of a handler 
pursuant to §§ 1012.71, 1012.73, 1012.76, 

1012.77, 1012.85, or 1012.86 shall be 
increased 1 percent for each month or 
portion thereof that such obligation is 
overdue, subject to the following 
conditions: 

(a) The amounts payable pursuant to 
this section shall be computed monthly 
on each unpaid obligation, which shall 
include any unpaid charges previously 
computed uant to this section; 

(b) For the purposes of this section, 
any obligation that was determined at a 
date later than prescribed by the order 
because of a handler'’s failure to submit 
a report to the market administrator 
when due shall be considered to have 
been payable by the date it would have 
been due if the report had been filed 
when due; and 

(c) All monies collected pursuant to 
this section shall be.paid to the 
administrative assessment fund 
maintained by the market administrator. 


PART 1013—MiLK IN THE 
SOUTHEASTERN FLORIDA 
MARKETING AREA 


20. Revise § 1013.7 to read as follows: 


§ 1013.7 Pool plant. 

Except as provided in paragraph (c) of 
this section, “pool plant” means: 

(a) A distributing plant that has route 
distribution, except filled milk, during 
the month of not less than 50 percent of 
the total Grade A fluid milk products, 
except filled milk, that are physically 
received at such plant or diverted as 
producer milk to a nonpool plant 
pursuant to § 1013.13, and that has route 
disposition, except filled milk, in the 
marketing area during the month of not 
less than 10 lane of such receipts. 

(b) A supply plant from which not less 
than 50 aout of the total quantity of 
Grade A fluid milk products thatis 
physically received from dairy farmers 
at such plant or diverted as producer 
milk to a nonpool plant pursuant to 
§ 1013.13 during the month is shipped as 
fluid milk products, except filled milk, to 
poo! plants meeting the requirements of 
§ 1013.7(a). 

(c) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant; 

(2) A distributing plant qualified 
pursuant to paragraph (a) of this section 
which meets the requirements of a fully 
regulated plant pursuant to the 
provisions of another order issued 
pursuant to the Act and from which a 
greater quantity of fluid milk products, 
except filled milk, is disposed of during 
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the month from such plant as route 
disposition in the marketing area 
regulated by the other order than as 
route disposition in this marketing area: 
Provided, That such a distributing plant 
which was a pool plant under this order 
in the immediately preceding month 
shall continue to be subject to all of the 
provisions of this part until the third 
consecutive month in which a greater 
proportion of its route disposition is 
made in such other marketing area, 
unless the other order requires 
regulation of the plant without regard to 
its qualifying as a pool plant under this 
order; and 

(3) Any building, premises, or 
facilities, the primary function of which 
is to hold or store bottled milk or milk 
products (including filled milk) in 
finished form, nor shall it include any 
part of a plant in which the operations 
are entirely separated (by wall or other 
partition) from the handling of producer 
milk. 


21. Revise § 1013.12 to read as follows: 


§ 1013.12 Producer. 

(a) Except as provided in paragraph 
(b) of this section, “producer” means 
any person who produces milk in 
compliance with the inspection 
requirements of a duly constituted 
health aathority, which milk is received 
at a pool plant or diverted pursuant to 
§ 1013.13 from a pool plant to a nonpool 
plant. 

(b) The term “producer” shall not 
include: 

(1) A producer-handler as defined in 
any order (including this part) issued 
pursuant to the Act; or 

(2) Any person with respect to milk 
produced by such person that is 
reported as diverted to another order 
plant if any portion of such person's 
milk so moved is assigned to Class I 
milk under the provisions of such other 
order. 

22. In § 1013.13, paragraph (b) is 
revised to read as follows: 


§ 1013.13 Producer milk. 


* ® * * * 


(b) Diverted from a pool plant to a 
nonpoo!l plant that is not a producer- 
handler plant, subject to the following 
conditions: 

(1) Such milk shall be deemed to have 
been received by the diverting handler 
at the plant to which diverted; 

(2) Not less than 10 days’ production 
of the producer whose milk is diverted is 
physically received at a pool plant: 
Provided, That any delivery during the 
current month from such producer to 
another order plant regulated by the 
order that regulated such pool plant in 
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the prior month shall be counted 
towards meeting the 10-day production 
requirement; 

(3) To the extent that it would result in 
nonpool plant status for the pool-plant 
from which diverted, milk diverted for 
the account of a cooperative association 
from the pool plant of another handler 
shall not be producer milk; 

(4) A cooperative association may 
divert for its account the milk of a 
producer. The total quantity of such milk 
so diverted by a cooperative that 
exceeds the following specified 
applicable percentage of producer milk 
that the cooperative association caused 
to be delivered to and physically 
received at pool plants during the month 
shall not be producer milk: 

(i) 40 percent in March-June, 

(ii} 25 percent in December-—February, 
and 

(iii) 20 percent in July-November; 

(5) The operator of a pool plant other 
than a cooperative association may 
divert for its account any milk of 
producers that is not under the control 
of a cooperative association that is 
diverting milk during the month 
pursuant to paragraph (b)(4} of this 
section. The total quantity so diverted 
by the operator of the pooi piant that 
exceeds the following specified 
applicable percentage of milk physically 
received at such plant during the month 
that is eligible to be diverted by the 
plant operator shall not be producer 
milk: 

(i) 40 percent in March-June, 

ti) 25 percent in December—February, 
an 

(iii) 20 percent in July-November; 

(6) The diverting handler shall 
designate the dairy farmers whose milk 
is not producer milk pursuant to 
paragraph (b) (4) and (5) of this section. 
If the handler fails to make such 
designation, milk diverted on the last 
day of the month, then the second-to- 
last day of the month, and so on, shall 
be excluded until all diversions in 
excess of the prescribed limit are 
accounted for. 

23. In § 1013.40, paragraph (b)(6) is 
revised to read as follows and 
paragraph (b)(7) is removed: 

§ 1013.40 Classes of utilization. 

(b) zee ‘ 

(6). Skim milk and butterfat in 
shrinkage assigned pursuant to 
§ 1013.41(a) to the receipts specified in 
§ 1013.41(a)(2) and in shrinkage 
specified in § 1013.41 (b) and (c). 


* * * * * 


24. Revise § 1013.41 to read as follows: 


§ 1013.41 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1013.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not specified 
in paragraphs (b){1) through (6) of this 
section which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product. 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 


-(a)(1)} of this section that is not in excess 


of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1013.9(c)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in 
§ 1013.9(c), except that if the operator of 
the plant to which the milk is delivered 
purchases such milk on the basis of 
weights determined from its 
measurement at the farm, the applicable 
percentage under this paragraph shall be 
two percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectivelv, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is diverted purchases such milk 
on the basis of weights determined from 
its measurement on the farm, the 
applicable percentage under this. 
paragraph shall be zero; 

' (4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II classification 
is requested by the operator of both 
plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II classification is requested 
by the handler; and 
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(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
quantities of skim milk and butterfat to 
which percentages are applied in 
paragraphs (b) (1), (2), (4), (5), and (6) of 
this section; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1013.9 (b) and (c), but not 
in excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm, the applicable 
percentage under this paragraph for the 
cooperative association shall be zero. 

25. In § 1013.50, revise the 
introductory text and paragraph (c) as 
follows: 


§ 1013.50 Class prices. 

Subject to the provisions of § 1013.52, 
the Class prices for the month per 
hundredweight of milk containing 3.5 
percent butterfat shall be as foliows: 

(c) Class III price. The Class III price 
shall be computed as follows: Multiply 
the butterfat differential pursuant to 
§ 1013.74 for the month by 35 and round 
the result to the nearest cent. 


§ 1013.51 [Amended] 

26. Amend § 1013.51 by removing the © 
last sentence which reads “For the 
purpose of computing the Class I price, 
the resulting price shall not be less than 
$4.33.” 

27. Amend § 1013.52 by adding a new 
paragraph (c) to read as follows: 


§ 1013.52 Plant location adjustmenis for 
handiers. 


* * * * * 


(c) The Class I price resulting from 
such adjustments specified in this 
section shall not result in a price less 
than the Class II price for the month and 
the Class I price applicable to other 
source milk shall be adjusted at the 
rates specified in paragraph (a) of this 
section, except that the adjusted Class | 
price shall not be less than the Class II 
price for the month. 


§ 1013.60 [Amended] 

28. In § 1013.60, paragraph (h) is 
removed. 
§ 1013.73 [Amended] 

29. Amend § 1013.73(a) (1) and (2) by 
removing the phrase “but not to exceed 
$6,”. 





30. In § 1013.75, revise paragraph {b) 
to read as follows: 


§ 1013.75 Plant location adjustments for 
producers and on nonpool milk. 


(b) For purposes of computations 
pursuant to § § 1013.71 and 1013.72, the 
uniform price shall be adjusted at the 
rates set forth in § 1013.52 applicable at 
the location of the nonpool plant from 
which the milk was received, except 
that the resulting adjusted price shall 
not be jess than the Class Il price for the 
month. 


31. Revise § 1013.78 to read as follows: 


§ 1013.78 Charges on overdue accounts. 
Any unpaid obligation of a handler 
‘pursuant to § § 1013.71, 1013.73, 1013.76, 

1013.77, 1013.85, or 1013.86 shall be 
increased 1 percent for each month or 
portion thereof that such obligation is 
overdue, subject to the following 
conditions: 

(a) The amounts payable pursuant to 
this section shall be computed monthly 
on each unpaid obligation, which shall 
include any unpaid charges previously 
computed pursuant to this section; 

(b) For the purposes of this section, 
any obligation that was determined at a 
date later than prescribed by the order 
because of a handler’s failure to submit 
a report to the market administrator 
when due shall be considered to have 
been payable by the date it would have 
been due if the report had been filed 
when due; and 

(c) All monies collected pursuant to 
this section shall be paid to the 
administrative assessment fund 
maintained by the market administrator. 


Signed at Washington, DC, on: February 6, 
1989. 


Robert Melland, 

Deputy Assistant Secretary of Agriculture, 
Marketing and Inspection Services. 

[FR Doc. 89-3168 Filed 2-9-89; 8:45 am] 
BILLING CODE 3410-02-M 


Food Safety and inspection Service 


9 CFR Parts 307, 350, 351, 352, 354, 
355, 362, 381, and 391 


[Docket No. 88-017F] 


Fee Increase for inspection Services 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Final rule. 


SUMMARY: The Food Safety and 
Inspection Service (PSIS) is amending 
the Federal meat and poultry products 
inspection regulations to increase the 
fees charged by FSIS to provide 


overtime and holiday inspection, 
voluntary inspection, identification, 
certification, or laboratory services to 
meat and poultry establishments. The 
fees primarily reflect the increased costs 
of providing these services due to the 
increase in salaries of Federal 
employees allocated by Congress under 
the Federal Pay Comparability Act of 
1970. In addition, as a “housekeeping” 
measure, the dollar amounts for the 
services currently specified in Parts 307, 
350, 351, 352, 354, 355, 362, and 381 are 
transferred to a new Part 391 (9 CFR 
Part 391). 


EFFECTIVE DATE: February 12, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William L. West, Director, Budget 
and Finance Division, Administrative 
Management, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250, 
(202) 447-3367. 


SUPPLEMENTARY INFORMATION: 
Executive Order 12291 


This rule is issued in conformance 
with Executive Order 12291, and has 
been determined not to be a “major 
rule.” it will not result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. The fee 
increases only reflect an increase in 
costs to establishments that elect to 
utilize certain inspection services. 

Effect on Small Entities 


The Administrator, Food Safety and 
Service, has determined that 

this action will not have a significant 
economic impact on a substantial 
number of small entities as defined by 
the Regulatory Flexibility Act [5 U.S.C. 
601} because the fees provided for in 
this document merely reflect a minimal 
increase in the costs currently borne by 
those entities which elect to utilize 
certain inspection services. 
Background 

On January 13, 1989, FSIS published a 
proposed rule in the Federal Register 
(54 FR 1367) to increase the fees changed 
by FSIS to provide overtime and holiday 
inspection, voluntary inspection, 
identification, certification, or 
laboratory services to meat and poultry 
establishments. 
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Mandatory inspection by Federal 
inspectors of meat and poultry 
slaughtered and/or processed at official 
establishments is provided for under the 
Federal Meat Inspection Act (21 U.S.C. 
601 ef. seg.) and the Poultry Products 
Inspection Act (21 U.S.C. 451 et seg.). 
Such inspection is required to ensure the 
safety, wholesomeness, and proper 
labeling of meat and poultry products 
and the ordinary costs of providing it 
are borne by the U.S. Government. 
However, costs for these inspection 
services performed on holidays or on an 
overtime basis may be incurred to 
accommodate the business needs of 
particular establishments. Any or all of 
these costs, which are not a part of the 
mandatory inspection service, are 
recoverable by the Government. 

FSIS also provides a range of 
voluntary inspection services, the costs 
of which are totally recoverable by the 
Government. These services, provided 
under Subchapter B—Voluntary 
Inspection and Certification Service, are 
provided under the Agricultural 
Marketing Act of 1946, as amended [7 
U.S.C. 1621 et séq.), to assist in the 
orderly marketing of various animal 
products and byproducts not subject to 
the Federal Meat Inspection Act or the 
Poultry Products Inspection Act. 

Each year, the fees for certain services 
rendered to operators of official meat 
and poultry establishments, importers, 
or exporters by FSIS are reviewed and a 
cost analysis is performed to determine 
if such fees are adequate to recover the 
cost of providing the services. The 
analysis relates to fees charged in 
connection with overtime and holiday 
inspection, voluntary inspection, 
identification, certification, or 
laboratory services. The fees to be 
charged for these services have been 
determined by an analysis of data on 
the current cost of these services; 
anticipated costs associated with 
changes in operations of the program; 
increases in those costs due to an 
increase in the salaries of Federal 
employees allocated by Congress under 
the Federal Pay Comparability Act of 
1970; and other increases affecting 
Federal employees, such as costs for 
travel and benefits. 

Based on the Agency’s analysis of the 
increased costs in providing these 
services, incurred as a result of a 
January 1989 pay raise of 4.1 percent for 
Federal employees, increased costs of 
the retirement system in 1989, and 
increased health insurance and travel 


! The cost analysis is-on file with the FSIS 
Hearing Clerk. Copies may be requested from that 
office. 
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costs, FSIS is increasing the fees relating 9 CFR Part 354 


to such services. 

In addition, as a “housekeeping” 
measure, FSIS is transferring the dollar 
amounts currently specified in 9 CFR 
Parts 307, 350, 351, 352, 354, 355, 362, and 
381 to a new Part 391 (9 CFR Part 391). 
However, the provisions for the fees to 
be charged by FSIS for the services - 
specified herein will remain as currently 
codified in the Code of Federal 
Regulations. As the dollar amounts for 
the services provided herein may 
change at least annually, by 
consolidating these amounts into a 
separate Part 391, the Agency will only 
need to amend one Part instead of eight 
different Parts of the CFR each time the 
rates for such services are revised. 


Agency Response to Comments 


The Agency received one comment in 
response to the proposal. The 
commenter indicated that he did not 
support an increase in fees for certain 
inspection services. 

The ordinary day-to-day costs of 
providing inspection services under the 
requirements of the Federal Meat 
Inspection Act (FMIA) and the Poultry 
Products Inspection Act (PPIA) are 
borne by the Federal Government 
through the annual Congressional 
appropriations process. However, the 
Department is required by the FMIA (21 
U.S.C. 695) and PPIA (21 U.S.C. 468) to 
recover the costs of overtime and 
holiday inspection services from those 
establishments which voluntarily elect 
to utilize such inspection services. 

The rates provided for in this 
document are statutorily mandated and 
reflect only an incremental increase in 
the costs currently borne by those 
entities electing to utilize these and 
certain other voluntary inspection 
services. Therefore, the amendments, as 
proposed, to the Federal Meat and 
Poultry Products Inspection Regulations 
are promulgated herein. 


List of Subjects 
9 CFR Part 307 


Meat inspection, Reimbursable 
services. 


9 CFR Part 350 


Meat inspection, Reimbursable 
services, Voluntary inspection, 
Certification service. 


9 CFR Part 351 


Meat inspection, Reimbursable 
services, Technical animal fats. 


9 CFR Part 352 


Meat inspection, Reimbursable 
services, Voluntary inspection. 


Meat inspection, Reimbursable 
services, Voluntary inspection. 


9 CFR Part 355 

Meat inspection, Reimbursable 
services, Certified products. 
9 CFR Part 362 


Poultry products inspection, 
Reimbursable services, Voluntary 
poultry inspection. 

9 CFR Part 381 

Poultry products inspection, 
Reimbursable services. 

9 CFR Part 391 

Meat inspection, Poultry products 
inspection, Fees and charges. 


Accordingly, the Federal meat and 
poultry products inspection regulations 
are amended as follows: 


PART 307—{[AMENDED] 
1. The authority citation for part 307 
continues to read as follows: 


Authority: 7 U.S.C. 394, 21 U.S.C. 621, 695; 7 
CFR 2.17 (g) and (i), 2.55. 


2. Section 307.5(a) is revised to read as 
follows: 


§ 307.5 Overtime and holiday inspection 
service. 


(a) The management of an official 
establishment, an importer, or an 
exporter shall reimburse the Program, at 
the rate specified in § 391.3, for the cost 
of the inspection service furnished on 
any holiday as specified in paragraph 
(b) of this section; or for more than 8 
hours on any day, or more than 40 hours 
in any administrative workweek Sunday 
through Saturday. 

3. Section 307.6(a) is revised to read as 
follows: 


§ 307.6 Basis of billing for overtime and 
holiday service. 


(a) Each recipient of overtime or 
holiday inspection service, or both, shall 
be billed as provided for in § 307.5(a) 
and at the rates specified in § 391.3, in 
increments of quarter hours. For billing 
purposes, 8 or more minutes shall be 
considered a full quarter hour. Billing 
will be for each quarter hour of service 
rendered by each Program employee. 


* * * * 


PART 350—[AMENDED] 


4. The authority citation for Part 350 
continues to read as follows: 


Authority: 7 U.S.C. 1622, 1624; 7 CFR 2.17 
(g) and (i), 2.55. 


5. Section 350.7(c) is revised to read as 
follows: 


§ 350.7 Fees and charges. 


* * * * * 


(c) The fees to be charged and 
collected for service under the 
regulations in this Part shall be at the 
rates specified in §§ 391.2, 391.3, and 
391.4 respectively for base time; for 
overtime including Saturdays, Sundays, 
and holidays; and for certain laboratory 
services which are not covered under 
the base time, overtime, and/or holiday 
costs. Such fees shall cover the costs of 
the service and shall be charged for the 
time required to render such services. 
Where appropriate, this time will 
include, but will not be limited to, the 
time required for travel of the inspector 
or inspectors in connection therewith 
during the regularly scheduled 
administrative workweek. 


* * * * * 


PART 351—{ AMENDED] 


6. The authority citation for Part 351 
continues to read as follows: 


Authority: 7 U.S.C. 1622, 1624; 7 CFR 2.17 
(g) and (i), 2.55. 


7. Section 351.8 is revised to read as 
follows: 


$351.8 Charges for surveys of plants. 

Applicants for the certification service 
shall pay the Department for salary 
costs at the rates specified in §§ 391.2 
and 391.3 respectively for base.time, and 
for overtime, travel, and per diem 
allowances at rates currently allowed 
by the Federal Travel Regulations, and 
other expenses incidental to the initial 
survey of the rendering plants or storage 
facilities for which certification service 
is requested. 

8. Section 351.9{a) is revised to read as 
follows: 


§351.9 Charges or examinations. 


(a) The fees to be charged and 
collected by the Administrator for 
examination shall be at the rates 
specified in $§ 391.2, 391.3, and 391.4 
respectively for base time; for overtime 
including Saturdays, Sundays, and 
holidays, as provided for in § 351.14; and 
for certain laboratory services which are 
not covered under the base time, 
overtime, and/or holiday costs and 
which are required to determine the 
eligibility of any technical animal fat for 
certification under the regulations in this 
Part. Such fees shall be charged for the 
time required to render such service, 
including, but not limited to, the time 
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required for the travel of the inspector or 


inspectors in connection therewith. 


» * . * * 


PART 352—{ AMENDED] 


9. The authority citation for Part 352 
continues to read as follows: 

Authority: 7 U.S.C. 1622, 1624; 7 CFR 2.17 
(g) and fi), 2.55. 

10. Section 352.5{c) is revised to read 
as follows: 


§3525 Fees and charges. 
(c) The fees to be charged and 
collected for service under the 
regulations in this Part shall be at the 
rates specified in §§ 391.2, 391.3, and 


services which are not covered under 
the base time, overtime, and/or holiday 
costs. Such fees shall cover the costs of 
the service and shall be charged for the 
time required to render such service, 
including, but not limited to, the time 
required for the travel of the inspector or 


administrative seabaeedlt 


. * * * +. 


PART 354—[ AMENDED] 


11. The authority citation for Part 354 
reads as follows: 


Authority: 7 U.S.C. 1622, 1624; 7 CFR 2.17 
(g) and {i}, 2.55. 

12. Section 354.101 (b) and {c) is 
revised to read as follows: 


§ 354.101 Ona fee basis. 


* * * 7 e 


(b) The charges for inspection service 
will be based on the time required to 
perform such services. The hourly rates 
shall be as specified in §§ 391.2 and 
391.3 respectively for base time and for 
overtime or holiday work. 

(c) Charges for certain laboratory 
analysis or laboratory examination of 
rabbits under this Part related to 
inspection service shall be at the rate 
specified in § 391.4 for that part which 
is not covered under the base time, 
overtime, and/or holiday costs. 

13. Section 354.107 is revised to read 
as foliows: 


§ 354.107 Continuous 
performed on a resident basis. 

The charges for inspection of rabbits 
and thereof shall be those 
provided for in § 354.101{b) and 
specified by hourly rates in §§ 301.2.and 
391.3 when the inspection service is 
performed on a continuous year-round 


resident basis and the services of an 
inspector or inspectors are required 4 or 
more hours per day. When the services 
of an inspector are required on an 
intermittent basis, the charges shall be 
those provided for in § 354.101{b) and 
specified by hourly rates in $§ 391.2 and 
391.3 plus the travel expense and other 
charges provided for in § 354.106. 


PART 355—{ AMENDED] 


14. The authority citation for Part 355 
continues to read as follows: 


Authority: 7 U.S.C. 1622, 1624; 7 CFR 2.17{g) 
and (i), 2.55. 


15. Section 355.12 is revised to read as 
follows: 


§ 355.12 Charge for service. 

The fees to be charged and collected 
by the Administrator shall be at the 
rates specified in §§ 391.2, 391.3, and 
391.4 respectively for base time; for 
overtime, including Saturdays, Sundays, 
and holidays; and for certain laboratory 
services which are not covered under 
the base time, overtime, and/or holiday 
costs. Such fees shall reimburse the 
Service for the cost of the inspection 
service furnished. 


PART 362—[AMENDED] 


16. The authority citation for Part 362 
continues to read as follows: 


Authority: 7 U.S.C. 1622, 1624; 7 CFR 2.17[g) 
and (i), 2.55. 


17. Section 362.5{c) is revised to read 
as follows: 
$362.5 Fees and charges. 

(c) The fees to be charged and 
collected for service under the 
regulations in this Part shall be at the 
rates specified in §§ 391.2, 391.3, and 
391.4 respectively for base time; for 
overtime including Saturdays, Sundays, 
and holidays; and for certain laboratory 
services which are not covered under 
the base time, overtime, and/or holiday 
costs. Such fees shall cover the costs of 
the services and shall be charged for the 
time required to render such service, 
including, but not limited to, the time 
required for the travel of the inspecter or 
inspectors in connection therewith 
during the regularly scheduled 
administrative workweek. 


* * * * * 


PART 381—[ AMENDED] 
18. The authority citation for Part 381 
is revised to read as follows: 


Authority: 21 U.S.C. 451 et seg.; 7 U.S.C. 450 
et seq. 
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19. Section 381.38{a) is revised to read 
as follows: 


§ 381.38 Overtime and holiday inspection 
service. 


{a) The management of an official 
establishment, an importer, or an 
exporter shall reimburse the Program, at 
the rate specified in § 391.3, for the cost 


’ of the inspection service furnished on 


any holiday specified in paragraph (b) of 
this section; or for more than 8 hours on 
any day, or more than 40 hours in any 
administrative workweek Sunday 
Seong Saturday. 


* * * * 


20. Section 361.39(a) is revised to read 
as follows: 


§ 381.39 Basis of billing for overtime and 
holiday service. 

{a} Each recipient of overtime or 
holiday inspection service, or both, shall 
be billed as provided for in § 381.38{a)} 
and at the rate specified in § 391.3, in 
increments of quarter hours. For billing 
purposes, 8 or more minutes shall be 
considered a full quarter hour. Billing 
will be for each quarter hour of service 
rendered by each Inspection Service 
employee. 

21. A new Part 391 {9 CFR Part 391) is 
added to Subchapter D to read as 
follows: 


PART 391—FEES AND CHARGES FOR 
INSPECTION SERVICES 


Sec. 
391.1 
391.2 


Scope and purpose. 
Base time rate. 
391.3 Overtime and holiday rate. 
391.4 Laboratory services rate. 

Authority: 21 U.S.C. 460 et seq., 601 et seq., 
7 U.S.C. 394, 1622, and 1624; 7 CFR 2.17(g) and 
(i), 2.55. 


§ 391.1 Scope and purpose. 

Fees shall be charged by the Agency 
for certain specified inspection services 
provided on a holiday, on an overtime 
basis, and/or which are voluntary 
inspection services. 


$391.2 Base time rate. 


The base time rate for inspection 
services provided pursuant to sections 
350.7, 351.8, 351.9, 352.5, 354.101, 355.12, 
and 362.5 shall be $23.60 per hour, per 
Program employee. 


§ 391.3 Overtime and holiday rate. 


The overtime and holiday rate for 
inspection services provided pursuant to 
sections 307.5, 350.7, 351.8, 351.9, 352.5, 
354.101, 355.12, 362.5, and 381.38 shail be 
$25.88 per hour, per Program employee. 
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§ 391.4 Laboratory services rate. 

The rate for laboratory services 
provided pursuant to sections 350.7, 
351.9, 352.5, 354.101, 355.12, and 362.5 
shall be $42.88 per hour, per Program 
employee. 

The Administrator has determined 
that good cause exists to make these 
amendments effective less than 30 days 
after publication in the Federal Register. 


Done at Washington, DC, on: February 3, 
1989. 


Lester M. Crawford, 


Administrator, Food Safety and Inspection 
Service. 


[FR Doc. 89-3209 Filed 2-9-89; 8:45 am] 
BILLING CODE 3410-Dé-M4 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 88-ASW-61, Amdt. 39-6138] 


Directives; Enstrom 
Helicopter Model F-28, F-28A, F-28C, 
F-28C-2, F-28F, 260, 280C, 280F, and 
280FX Series Helicopters 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTIOM: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive (AD) that 
requires repetitive inspections, ate 
necessary parts replacement, and 
establishes a service life limit on certain 
main rotor transmission clutch 
assemblies on certain Enstrom model 
helicopters. This AD is prompted by 
several reports of clutch failures which 
could result in loss of power to the 
rotors and subsequent loss of contro! of 
the helicopter. 
EFFECTIVE DATE: February 24, 1989. 
Compliance: As indicated in the body 
of the AD. 
ADDRESSES: The applicable service 
information, Enstrom Directive Bulletin 
0068 and Enstrom Service Information 
Letter 0079A, may be obtained from 
Enstrom Helicopter Corporation, P.O. 
Box 277, Menominee, Michigan 49858. A 
copy of the service information is 
contained in the Rules Docket, Office of 
the Assistant Chief Counsel, FAA, 
Building 3B, Room 158, 4400 Blue Mound 
Road, Fort Worth, Texas. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Joseph H. McGarvey, ACE-115C, 
Chicago Aircraft Certification Office, 
FAA, 2300 East Devon Avenue, Des 
Plaines, Minois 60018, telephone (312) 
694-7136. 


SUPPLEMENTARY INFORMATION: There 
have been several reports of clutch 
failures causing substantial damage to 
certain Enstrom Model F-28, F-28A, F- 
28C, F-28C-2, F-26F, 280, 280C, 280F, 
and 280FX series helicopters. Based on 
research of the clutch failure data, the 
FAA has determined that the Enstrom 
main rotor transmission clutch 
assembly, Part Number (P/N) 28-13401- 
1, Formsprag P/N CL40526-1 thru -7, can 
no longer be safely overhauled and 
returned to service. 

Since this condition is likely to exist 
or develop in other helicopters of this 

design, an AD is being issued 

that requires repetitive inspections, 
replacement of unairworthy clutch 
assemblies, and retirement from service 
of those clutch assemblies having 1,200 
or more hours’ time in service on 
Enstrom Model F-28, F-28A, F-28C, F- 
28C-2, 260, and 280C helicopters. The 
AD also requires a 


' one-time inspection 
_ of clutch assemblies and replacement of 


unapproved assemblies on Enstrom 
Model F-28F, 280F, and 280FX 
helicopters. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable and good cause exists for 
making this amendment effective in less 
than 30 days from publication. 

The regulations adopted herein will 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined 
preliminarily that this regulation is an 
emergency regulation that is not 
considered to be major under Executive 
Order 12291. It is impracticable for the 
agency to follow the procedures of 
Executive Order 12291 with respect to 
this rule since the rule must be issued 
immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this action involves an 
emergency regulation under DOT 
Regulatory Policies and Procedures {44 
FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it may be 


obtained from the Regional Rules 
Docket. 
List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 
safety, and Safety. 
Adoption of the Amendment 
Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


amends § 39.13 of Part 39 of the FAR as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a}, 1421, and 1423; 


49 U.S.C. 106{g) (Revised Pub. L. 97-449, 


January 12, 1963); and 14 CFR 11.89. 


$39.43 {Amended} 
2. By adding the following new AD: 


iene equipped with @ P/N 28-13401-1. 
Formsprag CL40526-1 thru -7, main roter 
transmission clutch assembly. [Docket No. 
88-ASW-61) 

Compliance is required as indicated, unless 
already accomplished. 


result in totorcraft 
adciandal loss of the helicopter, accomplish 
the following: 

(a) For Model F-28, F-28A, F-28C, F-28C-2, 
280, and 280C series helicopters, conduct the 
following checks, inspections, and 
replacement after the effective date of this 
AD: 


(1) Within the next 25 hours’ time in 


and the date. For helicopters equipped with 
clutch assembly, P/N 28-13401-1, comply 
with paragraphs (a)(2) through (a)(8). 

(2) Prior to each flight, follow the 
prescribed procedures in the applicable FAA- 
approved flight manual under normal 
operating conditions for rotor engagement, 
engine warmup, and ground checks. Before 
takeoff, genily close the throttle, splitting the 
tachometer needies to verify proper operation 
of the overrunning clutch. 

{3) At the conclusion of each flight, follow 
the prescribed procedures in the applicable 
flight manual for normal engine cooldown 
and shutdown procedures. After engine 
shutdown, while the main rotor is still 
running down, check for any abnormal noise 
from the area of the upper pulley which 
houses the overrunning clutch. 

(4) If uny irregularities are noted while 
performing the procedures required by 
paragraph (a)(2) or (3) above, conduct the 
following check: 





(i) Rotate the upper pulley to feel for any 
bearing roughness, noise or lock-up. 

(ii) Rotate clockwise for free wheeling and 
counterclockwise for engagement. 

(5) The checks required by paragraphs 
(a)(2), (a)(3), and (a)(4) may be conducted by 
a pilot. 

(6) Within the next 25 hours’ time in 
service, and at 100-hour intervals thereafter, 
inspect the clutch assembly for proper oil 
level in accordance with the appropriate 
Enstrom maintenance manual. If there is 
extensive loss of oil, replenish the oil and 
service the clutch in accordance with 
standard instructions. 


Note.— Enstrom Service Information 
Letter 0079A contains clutch servicing 
information. 


(7) lf any abnormalities are detected from 
the checks and inspections required by 
paragraphs (a)(2) through (a)(6), replace the 
clutch, P/N 28-13401-1, with an airworthy 
clutch assembly, P/N 28-13401-2, prior to 
further flight. 

(8) Replace clutch assemblies, P/N 28- 
13401-1, if found to have 1,200 hours or more 
time in service during the inspection required 
by paragraph (a)(1), with an airworthy clutch 
assembly, P/N 28-13401-2, prior to further 
flight. For all remaining clutch assemblies, P/ 
N 28-13401-1, replace with serviceable 
assemblies on or before accumulating 1,200 
hours’ total time in service. 


Note.— The clutch service information 
published in Enstrom Service Directive 
Bulletin No. 0027 entitled “Overrunning 
Clutch Assembly,” Exsirom Service 
Information Letter 0079A entitled 
“Overrunning Clutch Lubrication,” and 
Service Information Letter 0038A entitled 
“Special Inspections for Sudden Stoppage— 
Main and Tail Rotor Blade Strikes” pertain to 
this AD. 

(b) For Model F-28F, 280F, and 280FX 
series helicopters, accomplish the following: 

(1) Within the next 25 hours’ time in service 
after the effective date of this AD, conduct a 
one-time inspection to determine the part 
number of the main rotor transmission clutch 
assembly. 

(2) If clutch assembly, P/N 28-13401-1, is 
found, replace it with an airworthy clutch 
assembly, P/N 28-13401-2, before further 
flight. 

Note.— Clutch assembly, P/N 28~13401-1, 
is not authorized for use on Enstrom Model 
F-28F, 280F, or 280FX series helicopters. 

(c) An alternate method of compliance with 
this AD, which provides an equivalent level 
of safety, may be used when approved by the 
Manager, FAA, Chicago Aircraft Certification 
Office, 2300 East Devon Avenue, Room 232, 
Des Plaines, Illinois 60018. 

(d) In accordance with §§ 21.197 and 
21.199, flight is permitted to a base where the 
maintenance required by this AD may be 
accomplished. 

This amendment becomes effective 
February 24, 1989. 


Issued in Fort Worth, Texas, on January 23, 
1989. 
LB. Andriesen, 
Manager, Rotorcraft Directorate, Aircraft 
Certification Service. 
[FR Doc. 89-3034 Filed 2-9-89; 8:45 am] 
BILLING CODE 4910-13-M 


Coast Guard 
33 CFR Part 100 
[CGD 05-89-03] 


Special Local Regulations for Marine 
Events; Norfolk/Portsmouth Harbor, 
Elizabeth River, VA 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule; corrections. 


SUMMARY: This document amends the 
special local regulations to correct a 
previously published document. The 
final rule document CGD 05-87-27, 
beginning on page 19726 in the issue of 
Wednesday, May 27, 1987, contained the 
following mistake: on page 19726, in the 
first column, under § 100.501(a)(1) 
REGULATED AREA, the last five lines 
should have read “Elizabeth River 
between Berkley at latitude 36°50’21.5” 
North, longitude 76°17'14.5" West, and 
Norfolk at latitude 36°50'35.0” North, 
longitude 76°17'10.0" West”. 


EFFECTIVE DATE: February 10, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Bruce Novak, (202) 267-1477. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 33 CFR Part 100 


Marine safety. 


Consequently, 33 CFR Part 100 is 
amended as follows: 


PART 100—[AMENDED] 


1. The authority citation for Part 100 
continues to read as follows: 


Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35. 


§ 100.50 [Amended] 


2. At the end of § 100.501(a}(1) 
Regulated Area, the words following 
“Eastern Branch of the Elizabeth” are 
revised to read “River between Berkley 
at latitude 36°50'21.5” North, longitude 
76°17'14.5" West, and Norfolk at latitude 
36°50'35.0” North, longitude 76°17'10.0" 
West”. 

A.D. Breed, 

Rear Admiral, U.S. Coast Guard Commander, 
Fifth Coast Guard District. 

[FR Doc. 89-3030 Filed 2~9-89; 8:45 am] 
BILLING CODE 4910-14-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[PP 8F3684/R1007; FRL 3518-4] 


Pesticide Tolerance for Daminozide 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This document extends the 
tolerance of 20 parts per million (ppm) 
for residues of the plant growth 
regulator daminozide (butanedioic acid 
mono (2,2-dimethylhydrazide)) in or on 
the raw agricultural commodity apples 
until July 31, 1990. This extension will 
allow EPA adequate time to proceed 
toward cancellation of daminozide 
through the Special Review process. The 
July 31, 1990, time frame allows time for 
receipt and evaluation of studies being 
conducted by the Uniroyal Chemical 
Co., Inc., and completion of EPA's risk 
assessment of daminozide and 
unsymmetrical dimethylhydrazine (also 
known as UDMH and 1,1- 
dimethylhydrazine), a metabolite and 
breakdown product of daminozide, 
before the Special Review process is 
completed. 


DATEs: This rule is effective on January 
31, 1989. Written objections must be 
filed by March 2, 1989. 


ADDRESS: Written objections, identified 
by the document control number (PP 
8F3684/R1007) may be submitted to the 
Hearing Clerk (A-110), Environmental 
Protection Agency, Room M-3708, 401 M 
Street SW., Washington, DC 20460. 


FOR FURTHER INFORMATION CONTACT: 


By mail: Robert J. Taylor, Product 
Manager (PM) 25, Registration 
Division (TS-767C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street SW., 

- Washington, DC 20460 

Office location and telephone number: 
Room 245, Crystal Mall #2, 1921 
Jefferson Davis Highway, Arlington, 
VA 22202, (703)-557-1800. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of April 16, 1986 (51 FR 

12889), EPA proposed to reduce the 

tolerance, on an interim basis, in 40 CFR 

180.246 for residues of daminozide in or 

on the raw agricultural commodity 

apples from 30 ppm to 20 ppm. An 
expiration date of July 31, 1987, was 
proposed for the reduced tolerance. 

Subsequently, the Agency reduced the 

tolerance in 40 CFR 180.246 in a Federal 

Register document of January 16, 1987 

(52 FR 1909). The modified tolerance 

was set to expire on July 31, 1987, unless 
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extended. The sole registrant.of 
products containing daminozide, 
Uniroyal Chemical Co., Inc., 74 Amity 
Rd., Bethany, CT 06525, submitted 
pesticide petition (PP) 7F3535 proposing 
an extension of the tolerance for 
residues of the plant growth regulator 
daminozide in or on the raw agricultural 
commodity apples at 20 ppm. EPA 
issued a notice, published in the Federal 
Register of June 17, 1987 [52 FR 23077), 
announcing receipt of this petition. The 
petition was submitted under section 
408(d){1) and 408(m) of the Federal 
Food, Drug, and Cosmetic Act (FFDCA). 
Following Agency review of this 
petition, a final rule was published in 
the Federal Register of July 29, 1987 (52 
FR 28256), continuing the tolerance of 20 
ppm for residues of daminozide in or on 
apples through January 31, 1989. The 
Agency imposed expiration dates for the 
apple tolerance because it was hoped 
that as data were received, a regulatory 
decision could be made prior to the 
completion of the long-term oncogenicity 
studies. On September 8, 1988, Uniroyal 
Chemical Company submitted PP 6F3684 
proposing an extension of the tolerance 
for residues of daminozide in or on 
apples at 20 ppm. EPA issued a notice, 
published in the Federal Register of 
October 20, 1988 (53 FR 41238) 
announcing submission of this petition. 

There were no comments received in 
response to the notice of filing. 

The potential oncogenic risk of 
daminozide and UDMH has for some 
time been under evaluation by the 
Agency. As previously discussed in 
greater detail in Federal Register notices 
of January 16, 1987 (52 FR 1909) and July 


29, 1987 {52 FR 28256), certain 
oncogenicity studies indicate that 
daminozide and its impurity and 
hydrolysis product, UDMH, cause an 
increased incidence of malignant and 
benign tumors in laboratory animals 
under test conditions. However, these 
studies had certain flaws in test 
methodology and documentation. As a 
result of these flaws, EPA eventually 
concluded that these studies could not 
serve as a basis for regulatory action 
against daminozide. (See 52 FR 28256; 
July 29, 1987.) Extensive data 
requirements were imposed on Uniroyal 
Chemical Company under section 
3(c)(2)(B) of the Federal Insecticide, 


Fungicide, and Rodenticide Act (FIFRA). 


These data requirements included: 
Oncogenicity studies with daminozide 
and unsymmetrical dimethyl hydrazine 
(UDMH), mutagenicity data, plant and 
animal metabolism studies, livestock 
feeding data, crop field trials, 
degradation in food data, storage 
stability information, market basket 
surveys, and analytical methods. The 
majority of these required studies have 
been received and have been reviewed. 
Results of crop field trials, analytical 
methods, and a market basket survey 
are discussed in the Federal Register of 
July 29, 1987 (52 FR 28256), along with 
additional background information on 
the regulatory interaction between the 
Agency and the FIFRA Scientific 
Advisory Panel (SAP) on daminozide. 
Evaluation of residue chemistry data 
on UDMH and daminozide indicates 
that the Agency currently has sufficient 
data to perform an adequate dietary 
exposure analysis for a risk assessment. 


EPA currently has residue data from 
crop field trials for cherries, nectarines, 
peaches, pears, and tomatoes; market 
basket survey data for apples, cherry 
filling peanuts, peanut butter, grape 
juice, baby and adult apple juice, and 
sauce; and feeding studies for meat, 
milk, and eggs. However, the Agency is 
still seeking additional information on 
the degradation of daminozide into 
UDMH in apple juice and sauce since 
previously submitted degradation 
studies report conflicting results. An 
additional degradation study, along with 
additional information on storage 
stability and plant and animal 
metabolism, will be submitted in 1989. 
Oncogenicity studies with daminozide 
in the rat and mouse were submitted on 
August 31, 1988. A preliminary review of 
the rat (Fischer 344) study shows it to be 
negative for oncogenicity. Treated 
animals showed no statistically 
significant increase in tumors by either 
the Cochran Armitage trend analysis a 
(a statistical recognition of a positive 
increase in tumors with increasing dose) 
or the Fisher’s exact test {statistical 
comparison of two groups, also 
preferred to as pairwise comparison). 
review of the daminozide 
mouse (CD-1) study indicates that there 


(malignant and benign blood vessel 
tumors, respectively) with increasing 
dose (Cochran Armitage trend test) but 
not | by pairwise comparison. The 


DAMINOZIDE MouSE STUDY INCIDENCE OF BLOOD VESSEL TUMORS 


Dosage levels {ppm) 


300 3,000 6,000 


* 2/50(4) 
4/50(8) 
6/50(12) 


0/50(0) 2/50(4) 
1750(2) 1/50{2) 2/50(4) 
1/50(2) 3/50(6) 3/50(6) 

p=0.01 by the Cochran Armitage Test 


1/50(2) 


0/49(0) 1/49(2) 1/47(2) 
1/49(2) 1/49(2) 0/4740) 
1/49(2) 2/49(4) 1/4742) 


p=0.048 by the Cochran Armitage Test 
1 The number in parentheses indicates the percentage incidence. 


The increase in hemangiosarcomas/ 
hemangiomas at the high dose in male 
and female mice is considered to be 
related to treatment with daminozide for 
the following reasons: {1} Tumors at the 


high dose are nearly twice those of the 


concurrent controls. {2) The incidence of 


hemangiosarcomas at the high dose is 
outside of the historical control range 
for this tumor type in this strain of 


mouse. The historical control range for 
hemangiosarcomas is 0 to 2.0 percent 
(mean 0.5 percent) for males and 0 
percent for females in four feeding 
studies performed at the same 





laboratory as the daminozide study. 
Hemangiosarcomas would be 
considered uncommon tumors (<1.0 
percent) based on these ranges in the 
CD-1 mouse. (3) The incidence of 
hemangiosarcomas in the control groups 
is also outside the historical control 
range for this tumor type. An 
explanation for this is not readily 
apparent, but raises a question about 
the adequacy of the control groups, 
especially for male mice since in the two 
lowest dosage groups the incidence was 
within the historical control range. Since 
this is an uncommon tumor, the Agency 
has required Uniroyal Chemical 
Company to submit the pathology slides 
from both the daminozide and UDMH 
studies for further review. (4) 
Hemangiosarcomas/hemagiomas are 
the same tumor types seen in the 
ongoing oncogenicity studies on UDMH. 
Low levels of UDMH present either as a 
contaminant of the daminozide being 
tested or present as the result of 
metabolism or daminozide to UDMH in 
the test animals could be contributing to 
the formation of these tumors in the 
daminozide study. 

In addition to oncogenicity studies 
with daminozide, 2-year drinking water 
oncogenicity studies in the rat (Fischer 
344) and mouse (CD-1) using UDMH 
have been required and are in progress. 

A 12-month interim sacrifice report of 
20 animals per sex per dose level on the 
rat study has been submitted to the 
Agency. This study provides exposures 
to rats of up te 100 ppm UDMH in 

water. A preliminary review of 
this report indicates that no tumors 
related to UDMH exposure were found 
after 1 year of treatment. 

The CD-1 mouse is being tested in 
two studies at several dosage levels. In 
one study, the “low dose” study, UDMH 
is being administered at 0, 1, 5, and 10 
ppm in male mice and 0, 1, 5, and 20 ppm 
in female mice. This study began in mid- 
January 1987, and the terminal sacrifice 
was scheduled for mid-January 1989. 
The 1-year “low dose” study interim 
sacrifice data indicate that there is no 
numerical increase in any tumor type in 
any of the treatment groups. A draft 
pathology report is due in April 1989, 
and a final report is due in July 1989. 

In a second CD-1 mouse “high dose” 
study, UDMH is being administered at 0, 
40, and 80 ppm to both male and female 
mice. The study began in mid-May 1987, 
and the terminal sacrifice.is scheduled 
for mid-May 1989. A draft pathology 
report is due in September 1989, and the 
final study report is due January 1990. 
The 1-year interim sacrifice data 
indicate that there is a statistically 
significant increase in 
hemangiosarcomas/hemangiomas at the 


high dose by pair-wise comparison and 
by trend analysis (Cochran-Armitage 
test) for both males and females. The 
Agency notes that only one tumor was 
found in either sex at the 40-ppm dosage 
level following 1 year of exposure. Since 
the tumors were found early in the 
study, i.e., at 1 year), the Agency 
considers it likely that further tumors at 
the 40-ppm level (and possibly at lower 
doses) could be found at termination of 
the study at the end of 2 years. 

The data on the incidence of 
hemangiosarcomas/hemangiomas are 
summarized in the following table along 
with data on lung tumors seen in this 
same study. 


UDMH “HiGH Dose” Mouse Stupy INcI- 
DENCE OF BLOOD VESSEL AND LUNG 


9/53(18) 
311/ 


53(22) 


22/53(41) 


1/53(2) 
§23/ 
53(43) 


1/47(2)|  2/51(4) 


6/51(12) 
38/51(16) 


0/47(0) 
1/47(2) 


13/47(30)| 19/51(37) 
1/47(2) 

144/ 
47(32) 


0/51(0) 


2 19/ 
51(37) 


of trend denoted at control 
= ye —, Test). of 


nce of pair- 
wise comparison with cereal ie aeaaed at dose 


level. 


In addition to the hemangiosarcomas/ 
hemangiomas, benign lung tumors were 
seen in the mouse (see table above) 
following treatment with UDMH for 1 
year. New mutagenicity studies using 
UDMH have been submitted to the 
Agency. These studies include an Ames 
Salmonella assay for point mutations, a 
chromosomal aberration assay using 
Chinese hamster ovary cells, a forward 
gene mutation assay in Chinese hamster 
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ovary cells, and an unscheduled DNA 
synthetase assay in primary rat 
hepatocytes. All four of these studies 
were found to be acceptable assays and 
to be equivocal to negative for 
mutagenicity. 

Based on the incidences of 
hemangiosarcomas/hemangiomas seen 
at 80 ppm in the UDMH mouse study at 
1 year, the Agency has calculated a 
cancer potency factor (Q*:) of 0.88 
milligrams/kilogram/day~*. In addition, 
a Q*; of 2.9 mg/kg/day! was calculated 
based on the incidence of lung tumors 
seen at the interim sacrifice in this same 
study. Since the lung tumors were of a 
nonmalignant nature and not yet shown 
to be outside the normally high 
incidence of lung tumors found in this 
strain of mouse after 2 years, the Q’*; for 
malignant vascular tumors was used for 
risk characterization. The model used 
for calculating the Q*: for both data sets 
was the multistage model using the 
Crump Global 86 program. This model 
fits both data sets very well. 

The Agency has used data from crop 
field trials and several market basket 
surveys as well as tolerance level values 
for milk intake to estimate-an exposure 
and risk characterization for UDMH. 

Based upon this information, the 
Agency has preliminarily estimated that 
exposure to individuals in the U.S. 
population is 0.000051 mg/kg/day of 
UDMH (mean exposure). The lifetime 
risk to human beings over a 70 year 
period has been calculated to be 
4.51075. This results in an individual 
risk 9.61077 over a 1.5-year period, 
the length of the tolerance extension. 
However, exposure to UDMH is not 
constant over the 70 year lifespan. 


’ Because consumption patterns vary 


from infancy to adulthood and because 
infants Consume more per unit body 
weight than adults, nonnursing infants 
(children under one year of age) have a 
greater exposure during that year than 
do adults. This exposure has been 
estimated to be 0.00048 mg/kg/day 
(mean exposure). Therefore, the Agency 
has also estimated the risk to the 
nonnursing infant for 1.5 years. It is 
calculated to be 9X10~® The risk to 
nonnursing infants was calculated by 
first determining estimated exposure for 
the duration of the tolerance extension 
period, 1.5 years, and then multiplying 
the exposure value by the cancer 
potency factor, 0.88 mg/kg/day~*. Thus, 
to determine risk, the Agency divided © 
the daily exposure (0.00048 mg/kg/day) 
by 70 (the Agency’s usual assumed life 
span for cancer risk assessment), 
multiplied by 1.5 and then multiplied the 
resulting exposure value for nonnursing 
infants by the cancer potency factor. It 
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should be noted that the resulting risk 
may be overstated because the 
nonnursing infant daily exposure 
estimates are for 1 year, not 1.5 years. 
As children grow, their absolute 
consumption and consumption per unit 
body weight of apple products 
decreases thereby lowering UDMH 
exposure. This trend is supported by 
mean consumption estimates from the 
Agency’s Tolerance Assessment System 
food consumption data base. The 
general pcpulation risk (9.6 10-7) was 
ca)culated using the same procedure and 
an estimated exposure value of 0.000051 
mg/kg/day. 

These risk estimates are the best 
indicator of oncogenic risk available at 
this time. Strengths of these risk 
estimates are: (1) Hemangiosarcomas 
are uncommon malignant tumor and 
have a low background rate in the strain 
of mouse used in the UDMH and 
daminozide studies; (2) 
hemangiosarcomas are the same tumor 
type seen in earlier UDMH studies that 
had flaws in test methodology and 
documentation: (3) it is very likely that a 
dose-response relationship will result 
for the occurrence of 
hemangiosarcomas/hemangiomas after 
termination of the UDMH mouse study 
at 2 years; (4) items (1), (2), and (3) of 
this ph support using the potency 
factor calculated using the blood vessel 
tumor data instead of the lung tumor 
data; and (5) residue data are primarily 
actual residue data and not worst-case 
assumptions based on tolerances. 

However, there are also limitations to 
the Agency's approach for risk 
estimation. These limitations are as 
follows: (1) Since the final results of 
these studies are not yet available, the 
actual tumor response over a lifetime is 
not known; (2) although biological and 
statistical trends were noted, tests at 
10,000 ppm for two years with the parent 
compound were statistically negative by 
pairwise comparison for cancer 
response; (3) the cancer response in the 
current UDMH data is seen only in one 
species at 40 and 80 ppm (40 ppm, or 
approximately 11.5 mg/kg/day, 80 ppm, 
or approximately 23 mg/kg/day); (4) 
mutagenicity data for UDMH are 
equivocal to negative on most of the test 
animals reported on in the interim 
sacrifice report died “in study” rather 
than at sacrifice indicating an early 
occurrence of tumors from exposure to 
UDMH,; (5) mice in the “high dose” study 
are dying early and it is only at the 
highest dose of this study, 80 ppm 
UDMH, that a statistically significant 
biological response has been seen. The 
Agency believes that the death of these 
mice is due to the tumors, but it may be 


argued that the maximum tolerated dose 
has been exceeded, causing excessive 
toxicity and thereby compromising the 
outcome of the study. The final results 
from the “low dose” study will indicate 
whether tumors are occurring at lower 
dosage levels as well, and may enable 
the Agency to determine if excessive 
toxicity is a limiting factor in the 
interpretations of tumor data. The 
Agency believes that these questions 
will be resolved when the final reports 
of the low dose and high dose studies 
are received, which is July 1989 and 
January 1990 respectively. 

It is the Agency's policy to coordinate 
its actions regarding the revocation of 
tolerances for pesticide chemicals under 
the FFDCA with its actions regarding 
the cancellation of corresponding 
registrations of pesticides under FIFRA. 
A Statement of Policy was published by 
EPA in 1982, on this subject (47 FR 
42956; Sept. 29, 1982) which reflects the 
joint understanding of the Food and 
Drug Administration, the U.S. 
Department of Agriculture, and EPA that 
EPA ordinarily will not revoke a 
tolerance until the corresponding 
registration(s) have been cancelled, nor 
until the end of any period provided by 
the final cancellation order for use of 
existing stocks of the pesticide (47 FR 
42958; Sept. 29, 1982). That document 
also states that time EPA will issue a 
notice of proposed rulemaking to revoke 
a tolerance at the EPA issues a notice of 
intent to cancel a corres 


registration so that a final rule revoking’ © 


a tolerance, if appropriate, can be issued 
at the time the associated registrations 
are cancelled (or shortly thereafter). 

The underlying basis of the 1982 
policy statement is that a food producer 
ordinarily should be-able to assume 
correctly that using a pesticide on a crop 
in accordance with an EPA-approved 
FIFRA registration will not result in the 
seizure of the crop as failing to conform 
with a tolerance regulation issued by 
EPA under FFDCA. EPA continues to 
believe that this policy is sound. 

As already noted the data available at 
this time have certain limitations. 
Review of the pathology studies from 
both the daminozide and UDMH studies, 
and of the final reports of the low and 
high dose UDMH studies should resolve 
some of the uncertainties associated 
with the evaluation and interpretation of 
the data available now. 

Despite these limitations, the Agency 
believes that the lifetime risks to the 
U.S. population estimated from the 
available data (4.5105) are of 
sufficient concern that it should move as 
quickly as possible toward cancellation 
of daminozide through the Special 


Review process. Accordingly, the 
Agency intends to issue a Preliminary 
Determination proposing cancellation 
this spring. 

The final reports from the low and 
high dose UDMH studies will be 
available and can be reflected in the 
Agency’s Final Determination. The Final 
Determination, likely to be issued in the 
spring of 1990, will be issued before 
expiration of the tolerance on July 31. 
1990. As part of its Special Review 
action, EPA also intends to propose 
revocation of daminozide tolerances on 
the remaining crops beside this apple 
tolerance. 

Based on currently available data and 
the incremental individual risk estimate 
as a result of the tolerance extension, 
EPA. concludes that a tolerance level of 
20 ppm for residues of daminozide in or 
on apples, during the period ending July 
31, 1990, is adequate to protect the 
public health. 

Any person adversely affected by this 
regulation extending the 20-ppm 
tolerance for residues of daminozide on 
apples may, within 30 days after : 
publication of this regulation in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above, and may as part of such 
objections request-a hearing on factual 
issues associated with such objections. 
Objections should specify the provisions 
of the regulation deemed objectionable 
and the ground for the objections. If a 
hearing is requested, the request must 
state the factual issues to be addressed 
in the hearing. 

In the event that objections or 
requests for a hearing are filed, this 
tolerance rule will remain effective until 
issuance of any order resulting from 
such objections or requests. (Section 
408{d)({4), FFDCA.) 


Executive Order 12291 


Under Executive Order 12291, the 
Agency must determine whether a 
regulatory action is “major” and 
therefore subject to the requirements of 
a Regulatory Impact Analysis. The 
Agency had determined that this 
regulatory action is not a major 
regulatory action, i.e., it will not have an 
annual effect on the economy of at least 
$100 million, will not cause a major 
increase in prices, and will not have a 
significant adverse effect on competition 
or the ability of U.S. enterprises to 
compete with foreign enterprises. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


BEST COPY AVAILABLE 





Regulatory Flexibility Act 

This rule has been reviewed under the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, 94 Stat. 1164, 5 U.S.C. 601 et 
seq.), and it has been determined that it 
will not have a significant economic 
impact on a substantial number of small 
businesses, small governments, or small 
organizations. 

Accordingly, it is certified that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 
List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Dated: January 31, 1989. 

John A. Moore, 
Acting Administrator, Environmental 
Protection Agency. 

Therefore, 40 CFR Part 180 is 

amended as follows: 


PART 180—{AMENDED] 


1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a. 

2. Section 180.246(b) is amended by 
revising the entry for apples in the table 
therein, to read as follows: 


$180.246 Daminozide; tolerance for 
residues. 


[FR Doc. 89-3211 Filed 2-68-89; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 271 
[FRL-3518-1] 


Alabama; Schedule of Compliance for 
Modification of Hazardous Waste 


Program 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of Alabama’s 
compliance schedule to adopt program 
modifications. 


SUMMARY: On September 22, 1986 EPA 


promulgated amendments to the 
deadlines for State program 
modifications, and published 
requirements for States to be placed on 


a compliance schedule to adopt the 
necessary program modifications. EPA 
is today publishing a compliance 
schedule for Alabama to modify its 
program in accordance with § 271.21(g) 
to adopt the Federal program 
modifications. 

FOR FURTHER INFORMATION CONTACT: 
Otis Johnson Jr., Chief, Waste Planning 
Section, RCRA Branch, Waste 
Management Division, U.S. 
Environmental Protection Agency, 345 
Courtland Street NE., Atlanta, Georgia 
30365, Phone: 404/347-0076. 
SUPPLEMENTARY INFORMATION: 


A. Background 


Final authorization to implement the 
Federal hazardous waste program 
within the State is granted by EPA if the 
Agency finds that the State program (1) 
is “equivalent” to the Federal program, 
(2) is “consistent” with the Federal 
program and other State programs, and 
(3) provides for adequate enforcement 
(Section 3006(b), 42 U.S.C. 6226(b)). EPA 
regulations for final authorization 
appear at 40 CFR 271.1-271.24. In order 
to retain authorization, a State must 
revise its program to adopt new Federal 
requirements by the cluster deadlines 
and procedures specified in 40 CFR 
271.21. See 51 FR 33712, September 22, 
1986 for a complete discussion of these 
procedures and deadlines. 


B. Alabama 


Alabama received final authorization 
of its hazardous waste program on 
December 23, 1987. (52 FR 46466, 
December 8, 1987). Today EPA is 
publishing a compliance schedule for 
Alabama to obtain program revisions for 
the following Federal program 
requirements contained in non-HSWA 
Cluster II: 

Radioactive Mixed Waste 

Liability Coverage—Corporate 

tee 

Hazardous Waste Tank Systems 

Correction to Listing of Commercial 
Chemical Products and Appendix 
VIII Constituents 

Hazardous Waste Tank Systems; 
Correction 

Listing of Spent Pickle Liquor; 
Correction 

Revised Manual SW-846 

Closure/Post-closure Care for Interim 
Status Surface Impoundments 

Definition of Solid Waste; Technical 
Corrections 

Amendments to Part B—Information 
Requirements for Land Disposal 
Facilities 

The State has agreed to obtain the 
needed program revisions according to 
the following schedule: ; 
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1. Submit Notice & Proposed Rules (July 
15, 1986 through Septamber 1, 1988) to 
Legislative Reference Service and 
Legislative Oversight Committee— 
April 19, 1989 

2. Publish Notice in Four Regional 
Newspapers—April 23, 1989 

3. Publish Notice in Alabama 
Administrative Monthly—April 28, 
1989 

4. Public Hearing—June 12, 1989 

5. Close Comment Period—June 21, 1989 

6. Prepare Reconciliation Statement and 
Rule Revisions—June 30, 1989 

7. Board of Health—July 19, 1989 

8. Commission Adoption—August 24, 
1989 

9. File Certified Copy of Rules with 
ADEM Secretary—August 31, 1989 

10. File Certified Copy of Rules with 
Legislative Reference Service— 
September 8, 1989 

11. Rule Effective Date—October 23, 
1989. 

Alabama expects to submit a final 
application to EPA for authorization of 
the above mentioned program revisions 
by December 31, 1989. 


Authority: This notice is issued under the 
authority of sections 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act, as 
amended by the RCRA of 1976, 42 U.S.C. 
6912(a), 6926, and 6974(B). 

Daie: January 24, 1989. 

Lee A. DeHihns, Ill, 

Acting Regional Administrator. 

[FR Doc. 89-3189 Filed 2-9-89; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR Parts 25, 58, 147 and 184 


{CGD 83-013] 
RIN 2115-AB35 


Carriage and Use of Liquefied and 
Non-liquefied Flammable Gas as 
Cooking Fuels on Vessels Carrying 
Passengers for Hire 

AGENCY: Coast Guard, DOT. 
Action: Interim final rule. 


SUMMARY: Coast Guard regulations 
currently prohibit the carriage and use 
of liquefied and non-liquefied flammable 
gas as ships’ stores on vessels carrying 
passengers for hire. Because a portion of 
the small and uninspected passenger 
vessel industries have expressed a 
desire to use these gases as cooking 
fuels, and the systems using these fuels 
have improved over the years since this 
prohibition was first put in place, the 
Coast Guard has reconsidered the 
prohibition. This rule removes the 
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prohibition as it pertains to cooking 
appliances. Further, it promulgates 
standards governing the design, 
installation and testing of cooking 
appliances using these fuels on small 
and uninspected passenger vessels and 
the installation of wood and coal 
burning stoves. 

DATES: This rulemaking is effective 
March 13, 1989, except for Subpart 25.45 
which will be effective August 9, 1989. 
Comments addressing § 25.45-1(d) must 
be received by March 27, 1989. The 
incorporation by reference of certain 
publications listed in the Ps mar" is 
approved by the Director of the Federal 
Register as of March 13, 1989, except for 
Subpart 25.45 which is approved as of 
August 9, 1989. 

ADDRESSES: Comments should be 
submitted in writing to the Executive 
Secretary, Marine Safety Council (G- 
LRA-2/3600) (CGD 83-013), U.S. Coast 
Guard, 2100 Second Street, SW., 
Washington DC 20593-0001. The 
comments and materials referenced in 
this notice will be available for 
examination and copying between the 
hours of 8 a.m. and 3 p.m., Monday 
through Friday, except federal holidays, 
at the Marine Safety Council, Room 
3600, U.S. Coast Guard Headquarters, 
2100 Second Street, SW., Washington, 
DC. Comments may also be delivered to. 
this address. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Mark G. VanHaverbeke, Project 
Manager, (202) 267-1181. 
SUPPLEMENTARY INFORMATION: In 1982 
the Coast Guard received numerous 
requests from owners and operators of 
small and uninspected passenger 
vessels to reevaluate the prohibition of 
liquefied petroleum gas (LPG) and 
compressed natural gas (CNG) as 
cooking fuels on their vessels. As a 
result of its reevaluation, the Coast 
Guard published a Notice of Proposed 
Rulemaking (NPRM) in the Federal 
Register on March 22, 1984 (49 FR 
10685). This NPRM proposed to remove 
the prohibition of LPG and CNG as fuels 
for cooking appliances on vessels 
carrying passengers for hire, except 
ferries. This proposal also promulgated 
standards governing the design, 
installation, and testing of cooking 
appliances using LPG and CNG, 
incorporating by reference the American 
Boat and Yacht Council, Inc. (ABYC) 
and National Fire Protection 
Association (NFPA) standards for these 
systems. 

As a result of the comments received, 
substantive changes were made to the 
original proposal. The most significant 
change was the acceptance of the 
National Fire Protection Association 


Standard 302, Pleasure and Commercial 
Motor Craft (1984 Edition), as an 
alternative to the ABYC standards. On 
February 6, 1986, a Supplemental Notice 
of Proposed Rulemaking (SNPRM) was 
published in the Federal Register (51 FR 
4620) which reflected this change. The 
comment period for the SNPRM ended 
on May 7, 1986. 

NFPA 302 also provides guidance for 
the installation of heating and cooking 
systems using wood or coal. This 
rulemaking provides for the use of these 
fuels on uninspected vessels carrying 
passengers, and the Coast Guard has 
determined that adopting the 
appropriate guidance in NFPA 302 will 
help to minimize the fire risks 
associated with these systems. 
Therefore, the Coast Guard has included 
a provision in § 25.45-1(d) torequire  — 
that these systems, where installed after 
August 9, 1989, be in accordance with 
NFPA 302. Since this provision was not 
included in the SNPRM, this document is 
being published as an Interim Final Rule 
to provide for a comment period 
pertaining to § 25.45-1(d). Following the 
comment period a Final Rule will be 
published. 


Discussion of Comments 


A total of 41 comment letters were 
received in response to the SNPRM, and 
they are discussed below. Since no 
issues were raised which had not been 
previously addressed in either the initial 
NPRM or SNPRM, only minor changes to 
the proposal are being made. The final 
rule includes the Office of Management 
and Budget (OMB) control number for 
the information collection requirements 
and a few minor administrative changes 
in the authority citations for the affected 
parts. 

Only one comment opposed allowing 
the use of LPG and CNG on vessels 
carrying passengers for hire. One reason 
cited was that these gases are not 
always effectively odorized, therefore a 
leak can go undetected. Another reason 
was that, although CNG is lighter than 
air at ambient temperature, a leak could 
have a cooling effect on the gas causing 
it to become heavier than air. This 
would result in the gas settling within 
the vessel rather than rising. The 
comment espoused the attributes of 
liquid fuels including the facts that they 
are visible, that combustible liquids are 
safer than flammable gases, that some 
flammable liquids can be easily diluted 
with water when spilled and thus 
become noncombustible, and that liquid 
fuel in a punctured tank can only leak 
down to the level of the hole while a 
compressed gas. will continue to leak 
until the supply is exhausted. 


6397 


The fact that combustible liquids are 
safer than flammable ones and that 
flammable liquids are safer than 
flammable gases cannot be denied. It 
also cannot be denied that any fuel used 
for cooking presents some degree of risk. 
What is important is that the degree of 
risk of any fuel be reduced to an 
acceptable level. The Coast Guard's 
position is that a flammable gas cooking 
installation meeting the requirements of 
this rulemaking will reduce the hazards 
of these gases to an acceptable level. 

The scenario of leaking CNG cooling 
itself sufficiently to become heavier than 
air could only occur if the leak were 
either at the bottle or between the bottle 
and the regulator. This is because the 
pressure of the gas downstream of the 
regulator is too low to allow a sufficient 
cooling effect to occur. Since these 
regulations require the bottle and 
regulator to be contained in a locker 
vented to the atmosphere, it is not 
foreseeable that a significant amount of 
leaking CNG could enter the vessel, 
even if it cooled and was temporarily 
denser than air. 

The only known odorization problem 
is with LPG. The reasons for this are the 
fading of the odor over time, possibly 
caused by oxidation of the odorant; the 
settling of LPG because it is heavier 
than air, thus removing it from nose 
level; and the undetectability of ethyl 
mercaptan, the odorant for 95% of the 
LPG solid for residential use, by 
approximately 10% of the population. 
Both the LPG industry and the 
Consumer Product Safety Commission 
are aware of these shortcomings and are 
taking steps to remedy them. However, 
the Coast Guard does not consider these 
problems sufficient to disallow the use 
of LPG on vessels. 

One comment suggested allowing 
CNG and LPG only on inspected vessels 
carrying passengers for hire. One reason 
cited was the large number of 
uninspected vessels carrying passengers 
for hire which are never boarded for an 
examination to determine their 
compliance with applicable regulations. 
Other reasons were the technical 
complexity of this rulemaking and the 
inexperience of Coast Guard boarding 
officers with these systems, which 
would result in inadequate inspections 
of these installations. 

The Coast Guard considers these 
reasons unfounded. LPG and CNG 
cooking systems are permitted on 
recreational vessels, and there is no 
evidence to suggest that they present an 


statistics for recreational vessels do not 
indicate that LPG and CNG cooking 
appliances account for a 





Sees number of vessel fires 
and explosions Since recreational 


similarly, there is no reason to believe 
that the uninspected passenger vessels 
will incur casualty losses in excess of 
those incurred by recreational vessels 
resulting from the use of flammable 
gases as cooking fuels. Therefore, this 
rulemaking does not prohibit the use of 
such fuels on uninspected passenger 
vessels. 

Two comments suggested that a 
specially designed container for LPG 
bottle stowage should be allowed to be 
installed within enclosed spaces. As 
stated in both the NPRM and SNPRM, 
for safety reasons, LPG bottles must be 
stowed in a locker or housing that is not 
located inside the vessel. Such stow 
will provide for the safe dispersal of 
gas in the event of a leak from the bottle 
or its connections, even if the locker cr 
housing is not properly closed or is 
opened while full of gas. 

One comment pointed out that NFPA 
Standard 302 is specifically written to 
prevent fires and explosions and has 
been accepted by the American 
National Standards Institute (ANSI), 
while the ABYC standards are only 
intended as guides. As part of this 
rulemaking project, both the NFPA and 
ABYC standards for LPG and CNG 
cooking appliance installations were 
compared and found to be almost 
identical. All significant variances have 
been specifically addressed in this 
rulemaking and, where necessary, 
requirements in addition to the 
standards have been specified. 

One comment stated that the 
requirements that were in addition to 
those of the NFPA standard were 
unnecessary. These requirements 
include the odorization of the flammable 
gas and that LPG cylinders be of the 
vapor withdrawal type. The comment 
went on to say that this latter 
requirement is technically covered by 
section 6-5.8.1 of NFPA 302. Further, the 
comment recommended that a flame 
failure switch for the range burners 
should be installed in addition to the 
one required for ovens by ABYC. 

The specific requirement in this 
rulemaking for the odorization of LPG 
and CNG is considered valid. This is a 
significant issue, especially when one 
considers that LPG shipped by pipeline 
is not odorized because of end user 
requirements. Since gasses are available 
which are not odorized, the Coast Guard 
wants to ensure that any flammable gas 
used on a vessel carrying passengers for 
hire is odorized. Some means of vapor 
detection in the event of a leak is 
considered essential. Most people can 


smell the odorants used for natural gas. 
Odorized gasses are readily available 
and the requirement that odorized 
gasses be used is less expensive than 
requiring a mechanical or electrical 
vapor detector system. Therefore, this 
requirement has been retained. 

Regarding the flame failure switch, it 
is interesting to note that NFPA 302 does 
not require one for either ovens or range 
burners while ABYC requires it for 
ovens. The Coast Guard considers a 
flame failure switch to be essential for 
ovens since flame failure in an oven is 
not readily detectable. The Coast Guard 
is not extending the requirement to 
include range burners because the 
failure of the range burner flame is more 
easily detectable visually and by the 
odor of gas. 

The requirement for LPG cylinders to 
be of the vapor withdrawal type is 
considered significant because it 
reduces the chance of a flareup 
occurring at a burner due to liquid LPG 
entering the supply line. NFPA 302 does 
not specifically require that LPG 
cylinders be of the vapor withdrawal 
type, as ABYC A-1 does. Therefore this 
requirement has been retained. 

Two comments stated that referencing 
two industry standards plus imposing 
additional! requirements is too confusing 
to the boating public. They said it would 
result in improper installations on 
uninspected passenger vessels and 
recreational vessels. Further, they said 
obtaining copies of the regulations and 
either the NFPA or ABYC standards will 
be too bothersome and boat owners 
consequently would not get them. They 
recommended that all the requirements 
contained in the ABYC and NFPA 
standards be written into the 
regulations, and that the regulations 
include step by step instructions on 
— CNG and LPG systems on any 

oat. 

Reducing the volume of regulations by 
incorporating existing industry 
standards is consistent with the 
Freedom of Information Act (5 U.S.C. 
552) and 1 CFR Part 51. Since both the 
NFPA and ABYC standards are readily 
available to the public and these 
organizations’ addresses are given 
within the regulations, it is not 
considered necessary to restate these 
standards in the regulations. Those most 
likely to be involved with installing 
cooking systems on vessels, such as 
boat manufacturers and boat repair 
yards, already have these standards, as 
they are used extensively in the 
fabrication and repair of boats. 

Because of variances in the types and 
arrangements of vessels and owner's 
personal preferences, it would be 
impossible to include step-by-step 
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instructions for all of the possible 
installation arrangements that could be 
used for a cooking appliance. Therefore, 
none have been included with this final 
rule. As stated above, it is anticipated 
that most installations will be made by 
boat repair yards or manufacturers who 
have the technical expertise necessary 
to perform all work in a satisfactory 
manner. Neither the regulations, ABYC, 
nor NFPA standards are considered 
highly technical or confusing. However, 
any boat owner who wishes to 
personally install his own cooking 
appliance, but doesn’t understand these 
requirements, should seek competent 
professional help. 

Nineteen comments stated that CNG 
cooking systems have been installed on 
more than 15,000 boats in accordance 
with ABYC A-22 for over fifteen years 
without any accidents; therefore, the 
ABYC standard should be accepted 
without additional requirements. They 
said that the additional requirements 
impose a financial burden on these 
vessel owners without improving safety 
and result in these vessels not being in 
compliance with the regulations. 

These regulations simply allow 
owners of vessels carrying passengers 
for hire to install CNG systems. It does 
not affect owners of recreational vessels 
who are presently the primary users of 
these systems. Thus, these regulations 
have no effect on existing installations 
on recreational vessels. 

The Coast Guard does not have data 
to support or refute the degree of use or 
the claimed safety record of CNG 
cooking systems, However, the Coast 
Guard's position is that stowage of CNG 
cylinders anywhere within enclosed 
spaces, particularly on a vessel carrying 
passengers for hire, presents an 
unacceptable risk in the event of a leak 
at the cylinder, regulator, or associated 
fittings. Therefore, the additional 
requirement that the CNG cylinder and 
regulator be stowed in a vented housing 
located on the open deck or open 
cockpit has been retained. 

Two comments stated that the NFPA 
committee that developed the 302 
standard lacked expertise in the area of 
CNG. They also stated that two of the 
members of the committee have a 
conflict of interest, because they are 
involved with firms that deal in the 
commercial LPG market which competes 
directly with the CNG industry. The 
comments suggest that this bias resulted 
in similar requirements in NFPA 302 for 
both LPG and CNG. To offset this bias 
towards LPG, it was recommended that 
persons from the American Gas 
Association (AGA) and International 





Federal Register / Vol. 54, No. 27 / Friday, February 10, 1989 -/ Rules and Regulations 


Conference of Building Officials (ICBO) 
be on the committee. 

Although the membership of the 
committee included representatives 
from the LPG but not the CNG industry, 
the committee's expertise in the area of 
CNG, whether there is a conflict of 
interest, and any bias towards the use of 
LPG is not known by the Coast Guard. 
This is a moot point, however, because 
the Coast Guard would impose the same 
requirements regardless of what was 
developed by the NFPA 302 committee. 
This is borne out by the fact that the 
Coast Guard is imposing certain 
requirements in addition to those 
established by NFPA 302. The Coast 
Guard regulations are based on a 
careful analysis of the safety issues 
associated with LPG and CNG cooking 
installations. The final rule establishes 

safety necessary 


One 
Guard's concern about leaking CNG 
finding an ignition source before exiting 
the vessel. The comment suggested that 
on a typical 55 foot boat having an 
interior volume of 1600 cubic feet it is 
impossible to reach the lower explosive 
limit, even if the entire contents of a 
standard ser eo leaked out, since the 
gas rapidly diffuses. 

The Coast Guard disagrees. Any gas 
leak from a cylinder would result in the 


potential for ignition of the gas. Even if 
only a partially filled cylinder were 
allowed to leak into the open 
atmosphere the gas could be ignited. 
While it is true that certain locations in 
the compartment will be above or below 
the explosive limits, at some distance 


from the cylinder the gas concentration 
will be within the explosive range. 

One comment stated that increasing 
the pressure of the CNG supply by 
adjusting the regulator to overcome the 
pressure drop a remote 
controlled valve would adversely affect 
the performance of the thermostats of 
stoves and prevent the fuel line from 
sealing itself if exposed to a fire. 

The Coast Guard disagrees. As an 
example, if the stove is meant to 
function with CNG at a pressure of five 
inches of water, and a valve in the 
supply line results ina one inch pressure 
drop so that the pressure at the stove is 
only four inches of water, then the 
installer may adjust the regulator so that 
its discharge pressure is increased by 
one inch of water to raise the pressure 
of the gas at the stove to five inches. 
This would make the pressure.at the 
stove the same as if no remote contro! 
valve was installed. The problem of 
overpressurizing the tubing so that it 
would no longer be self-sealing could be 


eliminated by installing the remote 
shutdown valve next to the regulator. 
This would result in all gas supply 
tubing being subjected only to the 
pressure allowed by the regulator 
setting. 

Six comments addressed the stowage 
of CNG in lockers. Three stated that 
requiring the lockers to be stowed above 
the waterline was subjective and 
arbitrary because leaking CNG will rise. 
Another comment said CNG should not 
have to be in lockers at all for this same 
reason. Two other comments stated that 
requiring CNG lockers to only open from 
the top and the cover to be gasketed to 
form a tight seal was inappropriate. 

The Coast Guard agrees that the 
stowage of CNG raises different 
concerns than the stowage of LPG and 
has provided for different CNG stowage 
arrangements. CNG cylinders 
to be stowed in vented lockers which 
are vapor-tight to the hull or in lockers 
located on an open deck ensures that 
any leaking gas escapes in a controlled 
manner. 

Three comments said that the 
statement in the SNPRM that the 
economic impact of this rulemaking was 
minimal and required no further 
economic evaluation was subjective and 
arbitrary, The reason cited was that 
CNG product manufacturers, 
distributors, and dealers, along with 
tens of thousands of CNG customers, 
will incur millions of dollars of expenses 
to bring their existing boats into 
compliance with these proposals 
without any increase in safety. An 
additional thirteen comments stated 
they had CNG cooking systems installed 
on their vessels in accordance with 
ABYC A-22, and it would cost them 
about $1,000 each to change their 
installations to comply with this 
rulemaking, while the safety of their 
boats would be decreased because any 
leaking CNG would not be able to 
escape. 

The concern about the economic 
impact reflected in the comments is 
unfounded. This regulation only ae 
to vessels carrying passengers for hire 
which are not presently allowed to have 
LPG or CNG cooking appliances. Thus, 
there are no existing authorized cooking 
systems to be modified on vessels 
subject to this final rule. The only 
individuals affected by this rulemaking 
are small and uninspected passenger 
vessel owners or operators who 
currently do not have a flammable gas 
cooking system installed and desire to 
install one and recreational vessel 
owners who have an installed gas 
cooking system and now desire to carry 
passengers for hire. In both cases, either 
installing a new cooking system or 


modifying an existing installation is 
completely voluntary, and any expenses 
incurred are at the option of the owner. 
Therefore, there are no costs 
mandatorily imposed by this 
rulemaking. 

The safety of the boats with CNG 
systems will not be diminished by 
modifying them to comply with this 
rulemaking. Since each CNG cylinder 
must be stowed in a vented locker, any 
leaking gas will escape through the 
vented locker to the atmosphere and not 
remain trapped in the vessel. 

One comment said that the 
requirements in this rulemaking that are 
in addition to ABYC A-22 were hastily 
conceived. Two others said these 
requirements were biased towards the 
LPG industry as that industry will 
benefit financially from this final rule. 
The three comments recommended that 
the rulemaking be dropped until it can 
be reviewed by an impartial panel. 

The Coast Guard's position is not 
biased towards the use of either fuel. it 
is anticipated that both the LPG and 
CNG industries will benefit financially 
by this rulemaking. Whether or not one 
will benefit more than the other-is a 
matter of conjecture. 

This rulemaking was not hastily 
conceived. During the past five years the 
Coast Guard has studied the problem, 
evaluated industry standards, developed 
needed safety requirements, published a 
Notice of Proposed Rulemaking and a 
Supplemental Notice of Proposed 
Rulemaking, and modified its proposal 
after analyzing 91 comment letters. 

Five comments stated that it was 
understood that the Coast Guard was 
changing the regulatory requirements for 
CNG cylinder stowage aboard charter 
vessels, They felt that this would be a 
mistake, because it would discourage 
the use of CNG by increasing its 
installation costs. The extra cost would 
make it cost prohibitive for the majority 
of the boating public. 

The requirements in addition to the 
current ABYC standard for CNG would 
be limited to requiring that the fuel 
tanks be stowed outside of the hull 
interior, segregated by a shut off valve 
which can be operated from a position 
adjacent to the cooking appliance, and 
prohibiting the use of pilot lights and 
glow plugs. These additional 
requirements were estimated to cost less 
than $100 per installation, a nominal 
cost far outweighed by the increase in 
safety. Further, these requirements are 
limited in application to vessels carrying 
passengers for hire and would not have 
to be met by the general boating public. 

One comment objected to the ABYC 
A-22 standard, because it allows the 





very high pressure CNG cylinder to be 
stowed in accommodation spaces. This 
comment went on to say that most fiber 
reinforced plastic boats have fairly 
“tight” cabins, which would impede the 
flow of any leaking CNG to the 
atmosphere. This would result in the gas 
collecting at the overhead of a space 
and present an explosion hazard. 

The Coast Guard agrees with this 
hypothesis, and this is one reason why 
the Coast Guard is imposing CNG 
cylinder stowage requirements in 
addition to ABYC A-22. 

One comment suggested 
“grandfathering” vessels that already 
have CNG installations. 

This is not considered necessary or 
desirable, because vessels carrying 
passengers are not currently allowed to 
have these installations. Consequently, 
there is no one to “grandfather”. For 
safety reasons, a vessel equipped with a 
CNG installation not meeting this 
rulemaking and desiring to carry 
passengers for hire must comply with 
the ation. 

One boat builder stated that he would 
have to change his construction methods 
to meet the requirements for CNG 
installations and that the additional cost 
was not justified by any increase in 


safety. 

The Coast Guard recognizes that some 
existing designs for CNG installations 
on vessels built for recreational use 
would not meet the requirements of this 
final rule, largely due to tank placement. 
The cost of adapting these designs to 
vessels carrying passengers for hire 
would be nominal, particularly if done 
prior to construction. All builders who 
outfit for CNG will face installation 
costs, regardless of their current design, 
and the Coast Guard's position is that 
these costs are reasonable and justified 
by the increased level of safety. 

One comment said that the quantity of 
LPG allowed aboard a vessel should be 
limited to an amount that would not 
exceed the lower explosive limit (LEL) if 
all the LPG were discharged within the 
volume of the hull. 

This idea appears fine on the surface, 
but it is an oversimplification.As 
previously stated in a similar comment 
concerning CNG, any leaking gas would 
not be evenly distributed throughout the 
hull’s volume. Rather. there would be a 
graduated concentration of LPG from 
the source of the leak to the point of 
furthest spread of the LPG. This 
graduated concentration would span the 
limits from above the upper explosive 
limit (UEL) to below the LEL. 
Somewhere along this gradient the 
concentration would be within the 
explosive limits and present a genuine 
hazard. regardless of the quantity of 


LPG which may have been discharged. 
This recommendation has not been 
adopted in the final rule. 

Two comments said that many boat 
operators carry excess amounts of LPG 
fuel, whereas this does not occur with 
CNG. The reason stated is that there is a 
gauge on CNG cylinders so a person 
knows exactly how much fuel is 
available, but LPG cylinders are not so 
equipped and people consequently carry 
extra amounts to ensure they have an 
adequate supply. The comments 
recommended that LPG cylinders be 
equipped with a gauge so that the 
amount of LPG in the cylinder could be 
determined. 

Although a pressure gauge on a CNG 
cylinder will indicate how much gas 
remains, it will not work with LPG 
which is part liquid and part gas. As 
LPG is used, the liquid evaporates and 
forms more gas to replace the lost LPG 
vapors. The result is that the pressure 
does not change until the liquid supply 
is exhausted. Additionally, the amount 
of LPG can easily be determined by 
weighing the bottle. Therefore there is 
no need to require a.gauge. 

Knowing the amount of LPG or CNG 
remaining will not tell a person how 
much cooking can be done with that 
amount. This is because the amount 
used over time will depend on such 
things as the number of burners used 
and whether high or low heat is used. 
Therefore knowing the amount of fuel 
left is only of marginal use, and the 
recommendation has not been adopted. 

Three comments stated that the 
implementation of this rulemaking 
would have disastrous consequences for 
boat owners. The reason given was that 
even though the regulations are not 
applicable to recreational vessels, 
insurance companies may impose the 
standards on recreational vessels. 
Additionally, they feared that the Coast 
Guard may impose these regulations on 
recreational vessels at some future date. 

Whether the requirements contained 
in this rulemaking are applied to 
recreational vessels by insurance 
companies is a matter of speculation 
and beyond the Coast Guard's control. 
Since the NFPA and ABYC standards 
have been in place for some time and 
are used as the industry standards for 
recreational vessels, it would seem 
logical that they would continue to be 
used and the additional requirements 
imposed by this rulemaking would not 
be applied to them. 

The Coast Guard has no intention, at 
this time, of applying these requirements 
to recreational vessels. However, if the 
Coast Guard decides to expand the 
applicability of the regulations to 
include recreational vessels, the 
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regulatory process required by the 
Administrative Procedure Act, 5 U.S.C. 
553, must be followed. This includes 
giving the public the opportunity to 
comment on the proposal prior to it 
becoming a final rule. 

One comment recommended that LPG 
gore installations be capable of 

ntaining leaking gas and venting it 
overboard above the waterline. 

This is not concurred with, as such a 
requirement is not necessary or 
justifiable. As stated in the initial 
proposed rule, cooking appliances are 
normally attended when in use and any 
leak occurring at the appliance should 
be readily detected by the operator. The 
operator can activate the remote control 
valve that is required by this rulemaking 
and stop the flow of gas to the inside of 
the vessel. In the case of an unattended 
vessel, the warning placard, required by 
the regulation, states that the cylinder 
valve should be closed when the boat is 
unattended This would help to reduce 
the possibility of any gas leaking at the 
stove. 

One comment recommended that a 
mechanical leak detection system be 
installed on vessels using LPG, as this 
would eliminate the need for electrical 
power in order for the system to operate. 

The installation of a leak detection 
system has not been adopted because it 
is not necessary. The Coast Guard 
agrees with the standards adopted by 
both the ABYC and NFPA. If gas 
cooking systems are installed and 
maintained in accordance with the 
requirements set forth in this 
rulemaking, then the installation of a 
leak detection system would not 
significantly increase the level of safety 
so that its cost could be justified. 
Drafting Information 

The principal persons involved in 
drafting this document are Lieutenant 
Commander Mark G. VanHaverbeke, 
Project Manager, Office of Marine 
Safety, Security, and Environmental 
Protection, and Lieutenant Commander 
Don M. Wrye, Project Attorney, Office 
of the Chief Counsel. 


E.O. 12291 and DOT Regulatory Policies 
and Procedures 


This rulemaking is considered to be 
non-major under Executive Order 12291 
and nonsignificant under the DOT 
Regulatory Policies and Procedurcs (44 
FR 11034; February 26, 1979). A final 
regulatory evaluation has been prepared 
and placed in the rulemaking docket. It 
may be inspected or copied at the 
Marine Safety Council, Room 3600, U.S. 
Coast Guard Headquarters, 2100 Second 
Street, SW., Washington, DC 20593- 
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0001, from 8 a.m. to 3 p.m. Monday 
through Friday. Copies may also be 
obtained by contacting the person listed 
under “FOR FURTHER INFORMATION 
CONTACT”. 

As explained in the final evaluation, 
these rules are deregulatory with the 
exception of the installation standard 
for wood and coal burning stoves. They 
serve to expand the fuel choices 
available to vessel owners for cooking 
and provide simple guidance for the 
installation of wood or coal burning 
stoves. 

There are relatively minor differences 
between the cost of electric marine 
stoves and those with similar features 
that are fueled either by alcohol, LPG or 
CNG. Depending upon the individual 
features of an electric stove, its 
purchase price may range from less than 
$100 to over $400; typically, an 
equivalent alcohol stove would be 
priced $10 to $30 more, and an LPG or 
CNG stove priced $15 to $60 more. There 
would be little, if any, difference in 
installation costs. The differences in 
operating costs would be governed by 
= pA: costs and availability of the 

els. 

This interim final rule includes 
installation requirements for wood and 
coal burning stoves. The requirements 
are those of a generally accepted 
industry standerd for boat construction 
and will help to minimize the fire risks 
associated with these systems. The cost 


of meeting this standard will be minimal 


because it consists largely of 
requirements to locate, insulate, or 
shield the stove and its smoke stack 
from combustible materials. The 
standard will only apply to new 
installations so that there will be no 
burden placed on owners of vessels 
with existing stoves and owners or 
builders considering new installations 
will have the opportunity to consider 
even the minimal installation cost in 
their economic decision. 

Because the economic impact of this 
proposal is so minimal, we find that no 
further economic evaluation is 
necessary. 


Environmental Impact 


This rulemaking has been thoroughly 
reviewed by the Coast Guard and it has 
been determined to be categorically 
excluded from further environmental 
documentation in accordance with 
section 2.B.2.c and 2.B.2.1 of 
Commandant Instruction (COMDTINST) 
M16475.1B. A Categorical Exclusion 
Determination statement has been 
prepared and has been placed in the 
rulemaking docket. 


Regulatory Flexibility Act 

The Coast Guard certifies that this 
final rule will not have a significant 
economic impact on a substantial 
number of small entities. This proposal 
principally affects small and 
uninspected passenger vessels. This 
includes both Coast Cuard inspected 
and uninspected vessels. Many of these 
are operated as small businesses. While 
it has not been possible to quantify the 
economic impact of this proposal, any 
cost of installing LPG or CNG cooking 
appliances would be voluntarily 
assumed by the vessel owner or 
operator. The final rule is permissive in 
nature and does not require the 
installation of systems using these fuels. 


Paperwork Reduction Act 


The collection of information 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget {OMB) for 
review under section 3504(h) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35) and have been 
approved. The OMB Control Number 
assigned for §§ 25.45-2 and 184.05-1 is 
OMB #2115-0549. 

Federalism 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this final rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


List of Subjects 
46 CFR Part 25 
Fire prevention, Incorporation by 
reference, Marine safety. 
46 CFR Part 58 


Reporting and recordkeeping 
requirements, Vessels. 


46 CFR Part 147 


Arms and munitions, Hazardous 
materials transportation, Marine safety, 
Packaging and containers. 

46 CFR Part 184 

Communications equipment, 
Incorporation by reference, 
safety, Navigation (water), Passenger 
vessels. 

In consideration of the foregoing, the 
Coast Guard Chapter I of Title 
46 of the Code of Federal Regulations as 
set forth below: 


PART 25—{ AMENDED] 


1. The authority citation for Part 25 
continues to read as follows: 


6401 


Authority: 46 U.S.C. 3306, 4104, 4302; 49 
CFR 1.46. 


2. Subpart 25.01 is amended by adding 
new §§ 25.01-3 and 25.01-5 to read as 
follows: 


Subpart 25.01—Application 
§ 25.01-3 Incorporation by reference. 

(a) Certain materials are incorporated 
by reference into this part with the 
approval of the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a). To enforce any edition other than 
the one listed in paragraph (b) of this 
section, notice of change must be 
published in the Federal Register and 
the material made available to the 
public. All approved material is on file 
at the Office of the Federal Register, 
1100 L. Street NW., Washington, DC, 
and at the U.S. Coast Guard, Merchant 
Vessel Inspection and Documentation 
Division, (G-MVI), 2100 Second Street 
SW., Washington, DC 20593-0001, and is 
available from the sources indicated in 
paragraph (b) of this section. 

(b) The materials approved for 
incorporation by reference in this part, 
and the sections affected are: 


American Boat and Yacht Council (ABYC) 
P.O. Box 747, 405 Headquarters Dr., Suite 3, 
Millersville, MD 21108-0747 
A-1-78—Marine LPG-Liquefied 
Petroleum Gas Systems. 
(December 15, 1978}......-.s-sssesssseeeeee 2545-2 
A-22-78—Marine ae 
Natural Gas Systems... 
(December 15, 1978)...........- 


National Fire Protection Association {NFPA} 
60 Batterymarch Park, Quincy. MA 02260 
302-1984—Pleasure and Commercial 
Motor Craft........-.-c:cscesssssessssseessssesenss 2901-3; 
Chapter 6. (1984)..........--csssrsesvsserseesessseee 29-40-2 


§ 25.01-5 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act. 

(a) Purpose. This section collects and 
displays the control numbers assigned 
to information collection and 
recordkeeping requirements in this 
subchapter by the Office of Management 
and Budget (OMB) pursuant to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). The Coast Guard 
intends that this section comply with the 
requirements of 44 U.S.C. 3507(f), which 
requires that agencies display a current 
control number assigned by the Director 
of the OMB for each approved agency 
information collection requirement. 

(b) Display. 


2115.0549 





3. Subpart 25.45 is revised to read as 
follows: 


Subpart 25.45—Cooking, Heating, and 

Lighting Systems 

Sec. 

25.45-1 Heating and lighting systems on 
vessels carrying passengers for hire. 

25.45-2 Cooking systems on vessels 
carrying passengers for hire. 


Subpart 25.45—Cocking, Heating, and 
Lighting Systems 


§ 25.45-1 Heating and lighting systems on 
vessels carrying passengers for hire. 

(a) No fuel may be used in any heating 
or lighting system on any vessel carrying 
passengers for hire without the approval 
of Commandant (G-MTH), except— 

(1) Alcohol, solid, 

(2) Alcohol, liquid, combustible, 

(3) Fuel oil, No. 1, No. 2, or No. 3, 

(4) Kerosene, 

(5) Wood or, 


(6) Coal. 

(b) Heating and lighting systems using 
alcohol must meet the following 
requirements: 

(1) Containers of solidified alcohol 
— be properly secured to a fixed 


(2) Fluid alcohol burners, where wet 
priming is used, must have— 

{i) A catch pan of not less than %” 
depth secured inside the frame of the 
stove; or 

(ii) The metal protection under the 
stove flanged up at least %” to form a 


pan. 

(c) Heating and lighting systems using 
kerosene or fuel oil must meet the 
following requirements: 

(1) Where wet priming is used, each 
system must have— 

(i) A catch pan of not less than %” 
depth secured inside the frame of the 
stove; or 

(ii) The metal protection under the 
stove flanged up at least %” to form a 


pan. 

(2) Fuel tanks must be— 

(i) Separated from the stove that they 
serve; 

(ii) Mounted in a location open to the 
atmosphere or mounted inside a 
compartment that is vented to the 
atmosphere; and 

(iii) Fitted with an outside fill and 
vent. 

(d) Heating systems using wood or 
coal installed after August 9, 1989, shall 
be installed in accordance with the 
guidelines in Chapter 6 of NFPA 302. 


§ 25.45-2 Cooking systems on vessels 
carrying passengers for hire. 

(a) No fuel may be used in any 
cooking system on any vessel 
passengers for hire without the approval 


of Commandant (G-MTH) except those 
listed in § 25.45-1, subject to the 
requirements stated therein, and 
liquefied petroleum gas (LPG), or 
compressed natural gas (CNG). 

(b) Cooking systems using LPG or 
CNG must meet the following 
requirements: 

(1) The design, installation, and 
testing of each LPG system must meet 
ABYC A-1-78 or Chapter 6 of NFPA 302. 

(2) The design, installation, and 
testing of each CNG system must meet 
ABYC A-22-78 or Chapter 6 of NFPA 
302. 

(3) Cooking systems using Chapter 6 
of NFPA 302 as the standard must meet 
the following additional requirements: 

(i) LPG or CNG must be odorized in 
accordance with ABYC A-1.5.d or A- 
22.5.b, respectively. 

(ii) Ovens must be equipped with a 
flame failure switch in accordance with 
ABYC A-1.10.b for LPG or A-22.10.b for 
CNG. 

(iii) The marking and mounting of LPG 
cylinders must be in accordance with 
ABYC A-1.6.b. 

(iv) LPG cylinders must be of the 
vapor withdrawal type as specified in 
ABYC A-1.5.b. 

(4) Pilot lights or glow plugs are 
prohibited for an LPG or CNG 
installation using ABYC A-1 or A-22 as 
the standard. 

(5) CNG installations using ABYC A- 
22 as the standard must meet the 
following additional requirements: 

(i) The CNG cylinders, regulating 
equipment, and safety equipment must 
meet the installation, stowage, and 
testing requirements specified in 
paragraphs 6-5.11.1, 2, 3; 6-5.11.5; and 6- 
5.11.8 of NFPA 302. . 

(ii) The use or stowage of stoves with 
attached CNG cylinders is prohibited as 
specified in paragraph 6-5.1 of NFPA 
302. 


(6) If the fuel supply line of an LPG or 
CNG system enters an enclosed space 
on the vessel, a remote shut-off valve 
must be installed that can be operated 
from a position adjacent to the 
appliance.The valve must be located 
between the regulator and the point 
where the fuel supply line enters the 
enclosed portion of the vessel. A power 
operated valve installed to meet this 
requirement must be of a type that will 
fail closed. | 

(7) The following variances from 
NFPA 302 6-5.11.3 or ABYC A-1.11.b(1) 
are allowed for CNG: 

(i) The storage locker or housing 
access opening need not be in the top. 

(ii) The locker or housing need not be 
above the waterline. 
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PART 58—{AMENDED] 


4. The authority citation for Part 58 
continues to read as follows: 


Authority: 43 U.S.C. 1333; 46 U.S.C. 3306, 
3703, 5115; E.O. 12234, 45 FR 58801, 3 CFR, 
1980 Comp., p. 277; 49 CFR 1.46. 


5. Section 58.16-1 is amended by 
revising paragraphs (a) and (c) to read 
as follows: 


§ 58.16-1 Scope. 

(a) This subpart prescribes standards 
for the use of liquefied. petroleum gas for 
heating and cooking on inspected 
vessels, except ferries. 


* * * * * 


(c) Except as provided by § 58.16-7(b), 
all component parts of the system, 
except cylinders, appliances, and low 
pressure tubing, shall be designed to 
withstand a pressure of 500 pounds per 
square inch without failure. 

6. A new § 58.16-7 is added to read as 
follows: 


§ 58.16-7 Use of liquefied petroleum gas. 

(a) Cooking equipment using liquefied 
petroleum gas on vessels of 100 gross 
tons or more that carry passengers for 
hire must meet the requirements of this 
subpart. 

(b) Cooking equipment using liquefied 
petroleum gas on vessels of less than 
100 gross tons that carry passengers for 
hire must meet the requirements of 46 
CFR 25.45-2 or 184.05, as applicable. 

(c) Systems mane liquefied petroleum 
gas for cooking or heating on any other 
vessels subject to inspection by the © 
Coast Guard must meet the 
requirements of this subpart. 


PART 147—[AMENDED] 


7. The authority citation for Part 147 
continues to read as follows: 


Authority: 46 U.S.C. 3306; E.O. 12234, 45 FR 
58801, 3 CFR, 1980 Comp., p. 277; 49 CFR 1.46. 


8. Section 147.50 is amended by 
revising paragraph (d) to read as 
follows: 


§ 147.50 Fuel for cooking, heating, and 
lighting. 

(d) Liquefied or non-liquefied gas is 
prohibited for cooking, heating, and 
lighting on ferry vessels, but may be 
used on other inspected vessels if the 
system in which it is used meets the 
applicable requirements of Subpart 58.16 
or Subpart 184.05 of this chapter, as 
appropriate, or is approved by the 
Commandant (G-MTH). 


* * * * * 
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PART 164—[ AMENDED] 


9. The authority citation for Part 184 
continues to read as follows: 


Authority: 46 U.S.C 3306; 49 CFR 1.46. 


10 Subpart 184.01 is amended by . 
adding new §§ 184.01-3 and 184.014 to 
read as follows: 


Subpart 184.01—Application and 
intent 


§ 184.01-3 incorporation by reference. 


(a) Certain materials are incorporated 
by reference into this part with the 
approval of the Director of the Federal 
Register in accordance with 5 U.S.C, 
552{a). To enforce any edition other than 
the one listed in paragraph (b) of this 
section, notice of change must be 
published in the Federal Register and 
the material made available to the 
public. All approved material is on file 
at the Office of the Federal Register, 
1100 L Street NW., Washington, DC, and 
at the U.S. Coast Guard, Merchant 
Vessel Inspection and Documentation 
Division, (G-MV]I), 2100 Second Street 
SW., Washington,.DC 20593-0001, and is 
available from the sources indicated in 
paragraph (b) of this section. 

(b) The materials approved for 
incorporation by reference in this part, 
and the sections affected are: 


American Boat and Yacht Council {ABYC) 


P.O. Box 747, 405 Headquarters Dr., Suite 3, 
Millersville, MD 21108-0747, 
A-1-78—Marine LPG-Liquefied 
Petroleum Gas Systems..............0+ 184.05-1 
(December 15, 1978) 
A~22-78—Marine CNG-Compressed 
Natural Gas Systems 
(December 15, 1978} 


National Fire Protection Association (NFPA) 
60 Batterymarch Park, Quincy, MA 02260 


(Chapter 6.) (1984). 


§ 184.01-4 OMB contro! numbers assigned 
pursuant to the Paperwork Reduction Act 

(a) Purpose. This section collects and 
displays the contro! numbers assigned 
to information collection and 
recordkeeping requirements in this 
subchapter by the Office of Management 
and Budget (OMB) pursuant to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). The Coast Guard 
intends that this section comply with the 
requirements of 44 U.S.C. 3507(f}, which 
requires that agencies display a current 
control number assigned by the Director 
of the OMB for each approved agency 
information collection requirement. 

(b) Display. 


11. Section 184.05-1 is amended by 
revising paragraph (b) and adding 
paragraph (d) to read as follows: 


§ 184.05-1 Restrictions. 

(b) Vessels permitted to use liquefied 
and non-liquefied gases as cooking fuels 
by 46 CFR Part 147 must meet the 
requirements of paragraph (d) of this 
section. The use of these fuels for 
cooking, heating, and lighting on ferry 
vessels is:prohibited by 46 CFR Part 147. 

(d) Cooking systems using liquefied 
petroleum gas (LPG) and compressed 
natural gas (CNG) must meet the 
following requirements: 

(1) The design, installation, and 
testing of each LPG system must meet 
ABYC A-1-78 or Chapter 6 of NFPA 302. 

(2) The design, installation, and 
testing of each CNG system must meet 
ABYC A-22-78 or Chapter 6 of NFPA 
302. 

(3) Cooking systems using Chapter 6 
of NFPA 302 as the standard must meet 
the following additional requirements: 

_{i) LPG or CNG must be odorized in 
accordance with ABYC A-1.5.d or A- 
22.5.b, respectively. . 

(ii) Ovens must be equipped with a 
flame failure switch in accordance with 
ABYC A-1.10, b for LPG or A-22.10.b for 
CNG. 

{iii) The marking and mounting of LPG 
cylinders must be in accordance with 
ABYC A-1i.6.b. 

{iv) LPG cylinders must be of the 
vapor withdrawal type as specified in 
ABYC A-1.5.b. 

(4) Pilot lights or glow plugs are 
prohibited for an LPG or CNG 
installation using ABYC A-i or A-22 as 
the standard. 

(5) CNG installations using ABYC A- 
22 as the standard must meet the 
following additional requirements: 

(i) The CNG cylinders, regulating —_. 
equipment, and safety equipment must 
meet the installation, stowage, and 
testing requirements of paragraphs 6- 
§.11.1, 2, 3; 6-5.11.5; and 6-5.11.8 of 
NFPA 302. 

(ii) The use or stowage of stoves with 
attached CNG cylinders is prohibited as 
specified in paragraph 6-5.1 of NFPA 


302. 

(6) If the fuel supply line of an LPG or 
CNG system enters an enclosed space 
on the vessel, a remote shut-off valve 
must be installed which can be operated 
from a position adjacent to the 


640.3 


appliance. The valve must be located 
between the regulator and the point 
where the fuel supply line enters the 
enclosed portion of the vessel. A power 
operated valve installed to meet this 
requirement must be of a type that will 
fail closed. 

(7) The following variances from 
NFPA 302 6-5.11.3 or ABYC A-1.11.b{1) 
are allowed for CNG: 

(i) The storage locker ox housing 
access opening need not be in the top. 

(ii) The locker or housing need not be 
above the waterline. 

Dated: January 13, 1989. 

J.D. Sipes, 

Rear Admiral, U.S. Coast Guard, Chief. Office 
of Marine Safety, Security and Environmental 
Protection. 

{FR Doc. 89-3031 Filed 2-9-89; 8:45 am] 
BILLING CODE 4910-14-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Parts 1312 and 1314 
{Ex Parte No. 444] 
Electronic Filing of Tariffs 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of final rules. 


SUMMARY: Pursuant to a notice of 
proposed rulemaking in Ex Parte No. 444 
(52 FR 39549, October 22, 1987), the 
Commission is adopting regulations that 
allow electronic tariff filing as an 
alternative to printed tariffs. To 
accomplish this, the Commission is 
replacing its current regulations, which 
were drafted with only paper tariffs in 
mind, with regulations that are neutral 
with regard to the medium by which 
tariff information is transmitted both to 
the Commission and to the public. The 
detailed instructions of the former 
regulations will be replaced with brief 
tariff standards that require that tariffs 
be filed in such a way that rate and 
service information is described 
accurately and fully for use both at the 
time of filling and in the future. 

At the same time, the Commission 
intends by simplifying its tariff rules to 
facilitate greater innovation and 
flexibility in the presentation by carriers 
of price and service options. 

Accordingly, the Commission is 
replacing the detailed regulations at 49 
CFR Part 1312 with the revised tariff 
standards at 49 CFR Part 1314, as set 
forth below. 

DATE: These rules will become effective 
March 13, 1989. 





FOR FURTHER INFORMATION CONTACT: 
Charles E. Langyher, (202) 275-7739 


or 


Lawrence C. Herzig, (202) 275-7358. 
[TDD for hearing impaired: (202) 275- 
1721.] 


SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357 /4359. (Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.) 


Environmental and Energy 
Considerations 

We conclude that this action will not 
significantly affect either the quality of 
the human environment or the 
conservation of energy resources. 


Regulatory Flexibility Analysis 


We conclude that this action will not 
have a significant adverse economic 
impact on a substantial number of small 
business entities, although it will reduce 
the cost of tariff filing for a number of 
small carriers. 


List of Subjects in 49 CFR Parts 1312 and 
1314 


Freight forwarders, Maritime carriers, 
Motor carriers, Pipelines, Railroads, 
Tariffs. 

Decided: January 30, 1989. 

By the Commission, Chairman Gradison, 


Commissioner Phillips concurred ‘with a 
separate expression. Commissioner 
Lamboley dissented in part with a separate 
expression. 


Noreta R. McGee, 
Secretary. 

Chapter X of Title 49 of the Code of 
Federal Regulations is amended as 
follows: 


PART 1312—{REMOVED] 


1. Part 1312 is removed. 
2. Part 1314 is added to Subchapter D 
to read as follows: 


PART 1314—REGULATIONS FOR THE 
PUBLICATION, POSTING AND FILING 
OF TARIFFS AND RELATED 
DOCUMENTS 


Sec. 

1314.1 Definitions. 

1314.2 Application. 

1314.3 Tariff Standards—Essential Criteria. 


Sec. 

1314.4 
1314.5 
1314.6 
1314.7 


Filing of Tariffs. 

Timely Filing. 

ICC Tariff Designation. 

Identification of Tariff Publication. 

1314.8 Statement of Tariff Application. 

1314.9 Notification of Tariff Changes and 
Nature of Changes. 

1314.10 Special Notification. 


1314.11 Posting and Public Access to Tariffs. 


1314.12 [Reserved] 

1314.13 Powers of Attorney and 
Concurrences. 

1314.14 oo of Tariff Issuing Carrier or 


Agent. 
1314.15 Export and Import Traffic and Joint 
Rates with Ocean Carriers. 
1314.16 Substitution of Service. 
1314.17 Rail Cost Recovery Increase. 
Authority: 49 U.S.C. 10321, 10708, 10761 and 
10762; 5 U.S.C. 553 


§ 1314.1 Definitions. 

For the purposes of this part: 

“Act” means the Interstate Commerce 
Act, as amended. 

“Agent” means a person, association 
or corporation authorized to publish and 
file rates and provisions on behalf of a 
carrier(s) in tariffs published in the 
agent’s name. 

“Agent's tariff’ means a tariff filed in 
the name of an agent. 

“Carrier” means a common carrier, 
motor contract carrier of passengers or 
household goods freight forwarder 
subject to the Act. It also means an 
ocean carrier participating in joint tariff 
provisions with carriers subject to the 
Act. 

“Carrier's tariff’ means a tariff issued 
by, and filed in the name of the carrier. 

“Collectively established” tariff 
matter means the rate, charge, rule, or 
other provision of a tariff not 
independently established. 

“Commission” means the Interstate 
Commerce Commission. 

“Common carrier” means any 
common carrier or household goods 
freight forwarder subject to the Act. 

“Independently established” carrier 
matter means the rate, charge, rule, or 
other provision as published either in a 
tariff filed in the carrier’s own name or 
under independent action instructions 
for only the particular carrier's account 
in a tariff filed in an agent's name. 

“Joint rate” means a rate that applies 
over the lines or routes of two or more 
carriers made by an agreement between 
the carriers, effected by a concurrence 
or power of attorney. 

“Joint tariffs” are those which contain 
joint rates or provisions affecting those 
rates. 

“Local rate” means a rate that applies 
over the lines or routes of one carrier 
only. 

“Local tariffs” are those which 
contain local rates or provisions 
affecting those rates. 
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“Ocean carrier” means a common 
carrier (vessel operating or non-vessel 
operating) engaged in foreign commerce 
and regulated by the Federal Maritime 
Commission. 

“Original tariff’ means the tariff as 
originally filed excluding amendments. 

“Publication”—see “Tariff.” 

“Rate” means a rate. fare or charge. 

“Tariff” or “Tariff publication” means 
an issuance (in whole or in part) bearing 
designations required by § 1314.6 and 
containing rates, rules, regulations or 
other provisions filed with the 
Commission for compliance with 49 
U.S.C. 10761 and 10762. 

“Through rate” means the total rate 
from origin to destination. It may be a 
local rate, a joint rate, or a combination 
of separately established rates. 

“Title page” means the initial, 
introductory, portion of tariff 
publications. 


§ 1314.2 Application. 

(a) These provisions govern the 
construction, publication, filing and 
maintenance of any tariff filed under the 
Act or which contains a through route 
and joint rate application over the lines 
of a common carrier on the one hand, 
and a nonvessel or vessel operating 
ocean carrier, on the other hand, for 
transportation of property between any 
place in the United States and a foreign 
country. (Tariffs may also include 
provisions “for information only,” or for 
intrastate application, when such 
provisions are plainly identified to 
preclude any suggestion that they are 
subject to economic regulation by the 
Commission.) Tariffs that fail to meet 
the provisions of this part, or that 
violate any decision or order of the 
Commission or of a court, may be 
rejected or stricken by the Commission. 

(b) Relief from the provisions of this 
part may be sought. Requests by 
authorized parties for such relief shall 
be submitted in duplicate and 
accompanied by appropriate fee (see 49 
CFR Part 1002). Envelopes addressed to 
the Commission containing applications 
for relief shall be prominently marked 
“SPECIAL TARIFF AUTHORITY 
APPLICATION.” The application shall 
cite all pertinent tariff matter and shall 
provide complete information regarding 
applicant's justification, purpose and 
manner of relief. See also 49 CFR 1118.4. 


§ 1314.3 Tariff Standards—Essential 
criteria. 


The requirements for the filing of 
tariffs are established at 49 U.S.C. 10761 
and 10762. All tariffs must observe the 
following criteria: 

(a) Tariffs filed with the Commission 
must describe accurately and fully the 
services offered to the public and must 
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provide the specific rate (or the basis for 
calculating it for volume/time pricing) 
for the performance of those services, 
and the related classifications, rules, 
and practices. 

(b) Tariffs must be filed and 
maintained in a way that allows all 
tariff users to determine the exact rate 
applicable to any given shipment (or to 
any given set of shipments in the case of 
volume/time pricing). 

{c) All information necessary to 
determine applicable rates for a given 
shipment need not be contained in a 
single tariff, but if multiple tariffs.are 
used to convey that information, all 
tariffs so linked must indicate (by !CC 
tariff designation) all other tariffs 
required to determine applicable rates. 

(d) Tariff information must be 
presented in a way that facilitates the 
determination of the prices and services 
offered, and the related classifications, 
rules and practices. 

(e) Tariffs of motor passenger contract 
carriers shall eo an explicit 
statement of the minimum rates 
maintained. Rates for rail movements of 
circuses and other show outfits may 
consist of a proper title page, containing 
the phrase “as per copy of contract 
attached,” with a copy of the contract 
attached. 


(see § 1314.15): 
All Other in 


* in Ex Parte No. 445 —— 1), Intermodal Rate 
a 


in the case 


(c) Workdays means all days except 
Saturdays, Sundays, and all federal 


of cancellations 
comply with of 49 U.S.C. 10762(c)(3) and La nem! as 
aon io the ohectire date of the caricolation. 


For cancellations 
wed bya 2-day tart fing in comptance wit #8 U.S.C 10762(c\(3). 
"3 (workda ys 


§ 1314.4 Filing of tariffs. 

(a) Tariffs shall be prepared in 
English, with rates explicitly stated in 
U.S. dollars and cents. If paper is used, 
two submissions of the publication shall 
be transmitted to the Interstate 
Commerce Commission, Bureau of 
Traffic, Section of Tariffs, Washington, 
DC 20423, accompanied by an 
authorized document of transmittal 
identifying the matter filed, with the 
appropriate filing fee (see 49 CFR Part 
1002). Acknowledgment of Commission 
receipt of tariffs can be obtained by 
enclosing a duplicate transmittal and a 
postage-paid, self-addressed return 
envelope. 

(b) Paper tariffs shall not be larger 
than 8% X11 inches, except paper 
distance guides shall not be larger than 
14% X17% inches. 

(c) Tariffs filed in other than paper 
form shall: 

(1) Be compatible with existing 
Commission technology and facilities 
available for the receipt, storage and use 
of tariffs; or 

(2) Carriers or their agents shall 
provide the necessary implementing 
equipment, facilities and programs to 
the Commission for use by its staff and 
the public at no cost. 


(d) During the one year period 
following the effective date of these 
regulations, a carrier or agent of a 
carrier that files a tariff in other than 
paper form shall also file paper copies of 
that tariff in accordance with the 
provisions of these regulations 
applicable to paper tariffs. 


§ 1314.5 Timely filing. 


(a) Tariff matter should be announced 
to the public and the Commission with 
as much advance notice as practical, but 
in no case (except as we authorize) shall 
notice be less than shown below. 
“Notice” means the number of days the 
publication is on file with the 
Commission at Washington, DC prior to 
its effective date(s). The date the 
publication is received by the 
Commission counts as the first day of 
notice. 


(b) The following is the number of 
days notice required:* 


! “New” means an initial rate for a new service; 
“reduced” means any tariff change ultimately 
resulting in expanded service or lower charges to 
the payer of freight charges; and “increased” means 
any tariff change resulting in reduced service or 
higher charges to the payer of freight charges. 


served October 31, _— cae guoelan wee 


Competition 
49 U.S.C. Monsey (a) Notification. 
te, and a. GR 1314, Br 


holidays observed in the District of 
Columbia. 


to cai 


give c } 
49 U.S.C. 10705(e), oe ae hotel mum oman t least a 25-day notice of intent 


§ 1314.6 ICC tariff designation. 
(a) Every tariff publication shall show 
an authorized tariff designation 





consisting of: (1) The characters “ICC,” 
immediately followed by: (2) the 
assigned alpha code of the carrier or 
agent issuing the publication; (3) the 
tariff number (selected by the issuing 
carrier or agent) to distinguish that 
publication from all other publications 
filed by the same issuing carrier or 
agent. Tariff numbers shall not exceed 7 
characters ee not more than 5 
digits and not more than 2 letter 
suffixes. 


Examples: 


ICC XXXX 100 
ICC XXXX 2000 
ICC XXX 1000-A 


Also see § 1314.7. 


(b) Alpha codes are assigned to 
carriers and tariff agents by industry 
organizations as follows: 

Railroads: Mr. W.J. Hardin, Tariff 
Publishing Officer. North Pacific Coast 
Freight Bureau, Pacific Southcoast 
Freight Bureau, Trans-Continental 
Freight Bureau, Suite 1150, 222 South 
Riverside Plaza, Chicago, IL 60606. 

Water Carriers: Mr. A. Carling, 
Waterways Freight Bureau, 11720 Briggs 
Court, Fairfax, VA 22030. 

All Others: Messrs. N.J. Zavolta or 
P.G. Levine, National Motor Freight 
Traffic Association, Inc., 2200 Mill Road, 
Alexandria, VA 22314. 

(c) Fees may be assessed to carriers 
or agents by the industry organizations 
assigning codes, but may not exceed the 
processing costs. Except in unusual 
circumstances, and for compelling 
reasons, industry organizations shall 
assign only one unique alpha code (not 
to exceed 4 characters) to carriers or 
agents. 


§ 1314.7 Identification of tariff publication. 


Every publication filed with the 
Commission shall include: 

(a) The ICC tariff designation (see 
§ 1314.6); 

(b) The name of the issuing carrier, or 
its tariff agent; 

(c) The date(s) on which the 
publication is to become effective (see 
§ 1314.5). 


§1314.8 Statement of tariff application. 


Every new tariff of first issuance, or 
complete tariff reissuance, filed with the 
Commission shall lead with a “title 
page” which shall: 

(a) Comply with § 1314.7; and 

(b) provide a succinct statement of 
territorial application, mode of serving 
carrier(s), type of rates, and description 
of tariff content. 


Examples: 

(1) Local, all motor truckload distance rates 
on FREIGHT, ALL KINDS from points in Ohio 
to points in the United States. 

(2) Joint motor/water commodity rate in 
containerized service between interior points 
in the United States and ports in Puerto Rico 
and Hawaii; and governing rules. 


$1314.9 Notification of tariff changes and 
nature of changes. 

Every publication filed with the 
Commission containing tariff changes 
shall clearly identify such changes and 
their nature, whether an increase or 
decrease in service, rates or 
transportation charges. 


$1314.10 Special notification. 

Every tariff publication containing 
matter of the nature described below 
shall indicate in the publication or in the 
accompanying letter of transmittal the 
relevant decision, order, regulation, 
proceeding, or pertinent section of the 
Act, as well as the number of days 
notice authorized or required: 

(a) Filed in compliance with a 
Commission decision or court order 
(publication reference); 

(b) Filed pursuant to the “zone of rate 
freedom” provisions of 49 U.S.C. 10708 
(d)(1), (d)(3), and (d)(4) (transmittal 
reference); 

(c) Collectively filed general increases 
or rate restructurings under the MC-82 
procedures for motor carriers of 
property or for the motor transportation 
of household goods as defined in 
§ 1056.1(b) (publication reference); 

(d) Surcharges or joint rate or route 
cancellations filed pursuant to the 
authority of 49 U.S.C. 10705(e) and 
10705a(f) (publication reference); 

(e) Collectively filed rates for motor 
common carriers of passengers filed 
pursuant to 49 U.S.C. 10708(e) 
(transmittal reference). 


§ 1314.11 Posting and public access to 
tariffs. 


(a) Under 49 U.S.C. 10762(a)(2) of the 
Act, and § 1314.3(b) of this section, 
carriers are required to provide the 
means for public inspection of their 
tariffs. To comply with this requirement, 
carriers shall institute practices to 
satisfy tariff users’ right of tariff 
inspection (for example, a tariff 
“subscription” service). Such practices 
shall include the right of inspection by 
any party during normal business hours 
at the carrier's principal office of a 
complete set of its tariffs (proposed and 
effective) and those tariffs to which the 
carrier is a party. Any equipment 
required for such inspection will be 
made available without charge. 

(b) Each carrier, must, within 20 days 
of a written request by any person, 
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provide all tariff matter relevant to that 
request; or, at its option a carrier may 
provide a formal quotation of the 
applicable tariff rate in any form that is 
clear and verifiable. Reasonable charges 
may be assessed for this service. 


§ 1314.12 [Reserved] 


§ 1314.13 Powers of attorney and 
concurrences. 

(a) Rates and services of a carrier 
must be filed in a tariff issued in that 
carrier’s name; or, rates and services of 
a carrier may be filed: 

(1) In an agent's tariff when the carrier 
has executed a power of attorney 
authorizing that individual or entity to 
serve as its tariff agent; or 

(2) In a tariff of another carrier (or its 
agent) through issuance of a 
concurrence to the latter carrier 
authorizing the first carrier's 
participation in joint rates and through 
routes. 

If two or more carriers execute 
powers of attorney to the same agent, it 
is not necessary for those carriers to 


_exchange concurrences, Powers of 


attorney and concurrences are not to be 
filed with the Commissicn but shall be 
provided to any party on request. 

(b) Two or more agents may jointly 
issue a single tariff if each agent acts 
only on behalf of those carriers it 
represents through powers of attorney 
or concurrences. The provisions of 
§ 1314.7 must be observed for each 
agent joining in the filing of the single 
tariff. 


§ 1314.14 Change of tariff issuing carrier 
or agent. 

(a) When a new agent is appointed to 
take over an agency, or when an 
alternate agent assumes the duties of 
the principal agent, each of the 
superseded agent's effective tariffs shall 
immediately be amended to reflect the 
change, bearing an effective date the 
same as the date of the transfer. In the 
case of a new agent, this may only occur 
after one or more of the participating 
carriers issues a power of attorney to 
the new agent, and revokes the previous 
power of attorney. At the same time, all 
affected tariffs will be amended to 
reflect the new powers of attorney, and 
all carriers who have not issued them 
must be canceled from the tariff. 

(b) When a carrier's name is lawfully 
changed, or operating authority is 
transferred to another carrier, or a 
fiduciary assumes possession and 
control of a carrier’s property, all 
affected tariffs must be amended to 
reflect the change. Regardless of the 
date the tariff is actually filed, the 
effective date for a name change 
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amendment is the date the name change 
occurs. The effective date in all other 
instances is the date of consummation, 
or the date set by the Commission or a 
court. 


§ 1314.15 Export and anne 
joint rates with ocean carriers. 

(a) Definitions. The term “domestic 
carrier” as used in this section means a 
common carrier by rail, motor, water, or 
freight forwarder subject to the Act. 

(b) Through routes and joint rates. (1) 
A domestic carrier may establish a 
through route and joint rate with a non- 
vessel or vessel operating ocean carrier 
for the transportation of property 
between any place in the United States 
and any place in a foreign country. 
Tariffs for such service shall be filed 
with the Commission in either long form 
or abbreviated form, as follows: 

(2) An abbreviated tariff shall refer to 
a specific tariff{s) on file with the 
Federal Maritime Commission (FMC) 
containing the joint through rates in 
which the domestic carrier 7 gag 

ee eee e 
omestic carrier or its pu 

(c) Tariff Provisions. (1) T. Tate fled 
with the Commission under the 
provision of paragraph (b)(1) of this 
section shall comply with all of the other 
requirements of this part. Rail carriers 
are exempt from this tariff filing 
requirement (see 49 CFR 1039.21). The 
division or rate to be received by the 
domestic carrier for its share of the 
revenue covering a through shipment or 
aggregate of shipments may, but need 
not, be shown in the tariff. 

(2) Abbreviated tariffs filed under the 
provisions of paragraph (b)(2) of this 
section shall—when read in conjunction 
with referenced FMC tariffs—comply 
with all other requirements of this part. 

(3) A tariff filed in the name of a 
conference need not show “Agent” after 
the name of the conference unless the 
conference publishes as an agent. 

(d) Changes on less than statutory 
notice. (1) Abbreviated tariffs, or 
amendments thereto, filed under the 
provisions of paragraph (b)(2) of this 
section may be filed to become effective 
on a specified date on not less than one 
day’s notice. 

(2) For tariffs filed under the 
provisions of paragraph (b)(1) of this 
section that include the division of rate 
accruing to the domestic carrier, the 
following changes may be published by 
amendment to the tariff to become 
effective on a specified date not prior to 
the date filed with the Commission: 

(i) A change in a published rate or 
other provision which results in 
reduction or in no change in charges, if 
there is no change in the separately 


stated division or rate accruing to the 
domestic carrier or a provision 
governing or affecting that division or 
rate. This includes a rate change that 
results in lessening or canceling a 
proposed (published but not yet 
effective) increase; and 

(ii) The establishment of a rate on a 
specific commodity not previously 
named in a tariff resulting in a reduction 
or no change in charges. 

(3) Changes in charges for terminal 
services, canal tolls, or other additional 
charges may be made effective upon a 
specified date not prior to the date filed 
with the Commission, provided the 
charges are not under the control of the 
carrier or conference, and the agency 
assessing the charges to the carrier 
increases the charges without notice or 
without adequate notice to the carrier or 
conference. If the tariff separately states 
the division, rate, or charge accruing to 
the domestic carrier, and if a change 
occurs in the division, rate, or charge, 
the amendment shall contain a 
statement explaining the change. 

(e) Through export and import billing. 
When export and import shipments are 
forwarded under through billing, the 
through bills of lading shall clearly 
separate the liability of the domestic 
carriers and the ocean carriers. The 
name of the domestic carrier shall 
appear on the face of the bill of lading 
when that carrier originates the 
shipment. Tariffs that provide for the 
use of a specified kind of bill of lading 
shall reproduce all of its terms and 
conditions. 


§ 1314.16 Substitution of service. 

Paragraph (a) of this section only 
applies to property carriers. Paragraph 
(b) of this section only applies to 
passenger carriers. Unless otherwise 
noted, this section may not be used in 
connection with joint rates and 
provisions for which concurrences are in 
effect. 

(a) Substituted service may be 
provided. If a rail, water, or motor 
carrier (hereafter referred to as Carrier 
A) desires to have the option of 
substituting the services of a carrier of a 
different transportation mode (hereafter 
referred to as Carrier B) for part of its 
movement of a shipment, it may do so if: 

(1) The shipment moves on the bill of 
lading that would be used if Carrier A 
were performing the service; 

(2) Carrier A assumes the 
responsibility for the lading while it is in 
the possession of Carrier B; and 

(3) Movement of the lading has been 
made prior to, or will be made 
subsequent to, the service performed by 
Carrier B. 


(b) Passenger ticket arrangements. 
Provisions may be published affirming 
an agreement of two or more carriers for 
the acceptance by one carrier of a ticket 
sold over the route of another carrier. 
The carriers’ names shall be shown, 
with the names of the points between 
which the tickets will be honored, and 
any restrictions or exceptions stated. 


§ 1314.17 Rail Cost recovery increases. 
Rail carriers or their agents may 
publish cost recovery tariffs in master 
tariff format to provide increases in rail 
rates as authorized by the Commission 
under Ex Parte No. 290 (Sub-No. 2), 
Railroad Cost Recovery Procedures. 
The increases may apply to joint rates 
and single-line rates to the extent 
adopted by individual carriers. All 
publications may be filed upon 1 day’s 
notice, with 2-year expiration dates. 
Annual, accumulated master tariffs may 
be published to expire no later than 
September 30 of the second calendar 
year following the year in which the 
tariff became effective, by which date 
all increases shall be transferred to the 
base tariffs. Extension of any expiration 
dates may, however, be requested. The 
master tariffs may not be amended 
except that new or reduced provisions 
may be published upon 1 day’s notice. 


[FR Doc. 89-3187 Filed 2~9-89; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 380 
[Docket No. 79999-8154] 


Antarctic Marine Living Resources 
Convention Act of 1984 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
United States Department of Commerce 
(Commerce). 


ACTION: Final rule. 


SUMMARY: The Secretary of Commerce 
(Secretary) issues this final rule to 
implement the Antarctic Marine Living 
Resources Convention Act of 1984 (Act) 
and the Convention on the Conservation 
of Antarctic Marine Living Resources 
(Convention) and to give effect to the 
conservation and management measures 
adopted by the Commission for the 
Conservation of Antarctic Marine Living 
Resources (Commission) established by 
the Convention. This rule sets forth: (1) 
Permit requirements, permit application 





procedures, and record keeping 
requirements applicable to the 
harvesting and importing into the United 
States of Antarctic marine li 

resources by entities subject to United 
States jurisdiction; (2) vessel and gear 
identification and gear disposal 
requirements applicable to vessels 
subject to United States jurisdiction that 
harvest Antarctic marine living 
resources; (3) communication and 
boarding equipment required to be 
carried by such vessels, communication 
procedures, and actions required to be 
taken by those on board such vessels to 
facilitate the safe boarding and 
inspection of their vessel and its gear, 
equipment, records, and harvested 
resources, and requirements applicable 
to the on board storage of Antarctic 
marine living resources; and (4) 
prohibitions and penalties applicable to 
the harvesting and importing of 
Antarctic marine living resources. 
EFFECTIVE DATE: March 13, 1989. 
appress: A copy of the environmental 
assessment may be obtained from the 
Assistant Administrator for Fisheries, 
NOAA, Room 9334, 1335 East-West 
Highway, Silver Spring, Maryland 20910. 
FOR FURTHER INFORMATION CONTACT: 
Robin Tuttle, International Science, 
Development and Polar Affairs Division, 
Office of International Affairs, NMFS, 
NOAA, Room 7240, 1335 East-West 
Highway, Silver Spring, Maryland 20910 
(301-427-2282). 

SUPPLEMENTARY INFORMATION: Although 
implementation of the Act is a foreign 
affairs function exempt from the 
advance notice requirements of the 
Administrative Procedure Act, 5 U.S.C. 
553, the Secretary decided to provide the 
public with an opportunity to comment 
on the subject matter of this rule. As a 
result, this rule was published as a 
proposed rule in the Federal Register on 
March 17, 1988 [53 FR 8784]. 

No comments were received from the 
general public. The Department of 
Interior (DOT) inquired whether 
Antarctic marine living resources 
incidentally taken in the course of 
exploratory drilling or dredging by the 
United States Geological Survey would 
constitute harvesting or an associated 
activity requiring a harvesting permit. 
DOI was informed that it would if during 
the drilling or dredging the resource is 
reduced to possession. 

Despite the fact that no public 
comments were received, the text of the 
final rule differs somewhat from that 
which was proposed. Review of the 
proposed rule indicated that while its 
substance was essentially sound, further 
editing and reorganization of the 
regulatory text was warranted to mzke 


the rule easier to understand and less 
complex. Thus, additional definitions 
were added, explanations and 
requirements only found in the various 
application and permit forms were 
incorporated directly into the regulatory 
text, and the procedure for amending 
permits was revised to make it less 
complex and less burdensome. Relevant 
addresses were also updated. 

The final rule amends the regulations 
implementing the Convention and the 
Act (50 CFR Part 380) to implement 
those portions of the Convention and 
Act not previously implemented and to 
give effect to the conservation and 
management measures adopted by the 
Commission by imposing gear and 
vessel identification, gear disposal, 
harvesting and importing permit, record 
keeping, and other requirements. 

In general, the rule requires vessels 
subject to United States jurisdiction that 
harvest Antarctic marine living 
resources to obtain a harvesting permit 
from the NMFS unless the person 
conducting the harvesting has an 
individual permit (defined in 50 CFR 
380.2 as National Science Foundation 
permit or award letter authorizing the 
harvest or a marine mammal or 
endangered species permit authorizing 
the harvest). Resources harvested under 
a United States issued permit {i.e., a 
harvest permit or an individual permit) 
are allowed entry into the United States 
if accompanied by the permit or a copy 
thereof. Resources harvested by entities 
not subject to United States jurisdiction, 
and therefore not harvested pursuant to 
a United States issued permit, also are 
allowed entry into the United States if 
such harvesting will meet or met the 
requirements of the Act and did not or 
will not violate any conservation 
measure in force with respect to the 
United States under the Convention or 
the Act or violate any of the Act’s 
implementing regulations (50 CFR Part 
380) including resource management 
measures contained therein. A NMFS 
issued import permit or copy thereof is 
required to accompany such an import 
as proof that the foreign harvested 
resources met such requirements. In no 
event may a marine mammal be 
imported into the United States unless 
authorized and accompanied by an 
import permit issued under the Marine 
Mammal Protection Act and/or the 
Endangered Species Act of 1973. 

Specifically, the final rule amends the 
definition subsection of the regulations, 
50 CFR 380.2, by adding definitions for 
the terms “harvesting permit”, “import 
permit”, “harvesting vessel certificate”, 


‘and “import ticket”. 


The final rule adds nine new 
subsections to Part 380. New § 380.3 sets 


Federal Register / Vol. 54, No. 27 / Friday, February 10, 1989 / Rules and Regulations 


forth the relationship of the Convention. 
Act, and regulations to other treaties, 
conventions, laws, and regulations. 
Basically, the Convention, Act, and 
regulations are in addition to and do not 
supplant or preempt any other 
applicable treaties, conventions, laws, 
or regulations. 

New § 380.4 requires every vessel 
subject to the jurisdiction of the United 
States which attempts to reduce or 
reduces any Antarctic marine living 
resource to possession to have a 
harvesting permit authorizing the 
attempt or reduction, unless the attempt 
or reduction occurs during recreational 
fishing or is covered by an individual 
permit. 

An application availabie upon request 
to the Assistant Administrator must be 
submitted for each vessel for which a 
harvesting permit is requested at least 
90 days before the date anticipated for 
the beginning of harvesting. 

The Assistant Administrator will 
issue a harvesting permit to a vessel 
upon determining that the harvesting 
described in the application will meet 
the requirements of the Act and will not: 

(1) Decrease the size of any harvested 
population to levels below those which 
ensure its stable recruitment; 

(2) Upset the ecological relationships 
between harvested, dependent, and 
related populations of Antarctic marine 
living resources and the restoration of 
depleted populations to levels that will. 
ensure stable recruitment; 

(3) Cause changes or increase the risk 
of changes in the marine ecosystem 
which are not potentially reversible over 
two or three decades; 

(4) Violate established management 
measures established by the regulations; 
or 

(5) Violate any other conservation 
measures in force with respect to the 
United States under the Convention or 
the Act. 

Each harvesting vessel must either 
have on board an up-to-date copy of its 
harvesting permit or an up-to-date 
harvesting vessel certificate. A 
harvesting vessel certificate is a 
certificate available from the Assistant 
Administrator to be filled out by the 
vessel operator with the information 
contained in the vessel's harvesting 
permit. The reason for allowing a 
certificate filled out by the vessel owner 
or operator to be carried on board and 
displayed in lieu of the actual permit is 
to facilitate the remote Antarctic fishery. 
While the information contained in the 
permit and in any permit amendments 
can be transmitted easily via 
radiotelephone or radiotelegraph, 
physical delivery of the original issued 
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permit or permit amendment would be 
often next to impossible. The 
information in the actual permit is what 
the operator of the vessel needs to know 
and what enforcement agents need to 
see. 

The owner or operator of a vessel 
which has been issued a harvesting 
permit is required to report to the 
Assistant Administrator any change in 
previously submitted information other 
than a proposed change in the location, 
manner, or amount of harvesting within 
15 days of the change. Based on such 
reported information, the Assistant 
Administrator may revise the permit. 

Any changes in the location, manner, 
or amount of harvesting must be 
proposed to the Assistant Administrator 
and may not be undertaken unless 
authorized by the Assistant 
Administrator through a permit revision 
or issuance of a new permit. If a 
requested change in the location, 
manner, or amount of harvesting could 
significantly affect the status of any 
Antarctic marine living resource, the 
Assistant Administrator will treat the 
requested change as an application for a 
new permit. 

The Assistant Administrator may 
revise any permit to impose additional 
conditions and restrictions on the 
harvesting vessel as necessary to 
achieve the purposes of the Convention 
or the Act. Further, a permit may be 
revised, suspended, or revoked if the 
harvesting vessel is involved in the 
commission of any violation of its 
permit, the Act, or the implementing 

tions. 

Section 380.5 allows any Antarctic 
marine living resource entry into the 
United States if its harvest is authorized 
by a United States issued permit (i.e., an 
individual permit or a harvesting 
permit). The harvesting permit, the 
harvesting vessel certificate, or the 
individual permit, or a copy of any 
thereof, must accompany the import. 
Resources harvested by entities not 
subject to United States jurisdiction and 
thus not harvested under a United 
States issued permit also are allowed 
entry into the United States if such 
harvesting met or will meet the 
requirements of the Act and did not or 
will not violate any conservation 
measure in force with respect to the 
United States under the Convention or 
the Act or violate any of the Act's 
implementing regulations (50 CFR Part 
380) including resource management 
measures contained therein. A NMFS 
issued import permit or copy thereof is 
required to accompany such an import 
as proof that the foreign harvested 
resources met such requirements. 
Further, the importer is required to 


‘ 


complete and return to the Assistant 
Administrator, no later than 10 days 
after the date of the importation, an 
import ticket reporting the importation. 
In no event may a marine mammal be 
imported into the United States unless 
authorized and accompanied by an 
import permit issued under the Marine 
Mammal Protection Act and/or the 
Endangered Species Act of 1973. 

An application available upon request 
to the Assistant Administrator must be 
submitted for each import permit 
requested at least 30 days before the 
anticipated date of importation. Blank 
import tickets will be attached to the 
permit. Additional blank import tickets 
are available from the Assistant 
Administrator. 

The use of import tickets referencing a 
pre-issued import permit facilitates 
expeditious imports while allowing 
NMFS to monitor what is actualiy 
imported versus what is requested in the 
permit application. 

Any entity issued an import permit 
must report to the Assistant 
Administrator any changes in previously 
submitted information. Any changes 
that would not result in a change in the 
importation authorized by the permit 
must be reported on the import ticket 
required to be submitted to the 
Assistant Administrator no later than 10 
days after the date of importation. Any 
changes that would result in a change in 
the importation authorized by the permit 
such as country of origin, type and 
quantity of the resource to be imported, 
and Convention statistical subarea from 
which the resource was harvested, must 
be proposed to the Assistant 
Administrator and may not be 
undertaken unless authorized by the 
Assistant Administrator by a permit 
revision or new permit. 

An import permit may be revised, 
suspended, or revoked based upon 
information subsequently reported or 
based upon a violation of the permit, the 
Act, or the regulations. 

If Antarctic marine living resources 
are imported into the United States 
unaccompanied by a permit or copy 
thereof authorizing their import, the 
importer must either abandon the 
resources, waive claim to the resources, 
or place the resources into a bonded 
warehouse and while attempt to obtain 
a permit authorizing their import. If 
within 60 days of such resources being 
placed into a bonded warehouse the 
District Director of the United States 
Customs Service receives 
documentation that import of the 
resources into the United States is 
authorized by a permit, the resources 
will be allowed eniry. If documentation 
of a permit is not presented within 60 


days, the importer’s claim to the 
resources will be deemed waived. 

New § 380.6 establishes reporting and 
record keeping requirements. A logbook 
covering each day of fishing is required 
to be kept for each vessel. Information 
required to be kept includes vessel 
particulars and fishing effort (date, 
vessel location, weather, master trawl or 
set number, gear type, set and haul 
information, and mesh size) and catch 
(species, trawl or set, tonnage, any 
marine mammals taken, and discards). 
The logbook must be made available for 
inspection upon the request of an 
authorized officer and a copy of the 
book must, from time to time, be 
submitted to the Assistant 
Administrator. A permit may impose 
additional record keeping and reporting 
requirements. 

Section 380.7 establishes vessel and 
gear identification requirements. 
Deployed fishing gear which is not 
physically and continuously attached to 
a harvesting vessel must be clearly 
marked at the surface with a buoy 
displaying the vessel identification of 
the harvesting vessel to which the gear 
belongs, a light visible for two miles at 
night in good visibility, and a radio 
buoy. Deployed longlines, strings of 
traps or pots, and gillnets must be 
marked with a buoy at each terminal 
end. Trawl codends passed from one 
vessel to another are considered 
continuously attached gear and do not 
have to be marked. 

New § 380.8 sets forth what 
equipment must be carried on board a 
harvesting vessel and what owners, 
operators, and persons aboard a vessel 
must do to facilitate enforcement of the 
Act, its implementing regulations, and 
applicable permits. 

Each harvesting vessel must be 
equipped with a VHF-FM 
radiotelephone station located so that it 
may be operated from the wheelhouse. 
The vessel operator is required to 
maintain a continuous listening watch 
on channel 16 (156.8 mHz). Each vessel 
also must be equipped with a 
radiotelegraph station capable of 
communicating via 500 kHz 
radiotelegraphy and at least one 
working frequency between 405 kHz and 
535 kHz, and a radiotelephone station 
capable of communicating via 2182 kHz 
radiotelephony. The vessel operator is 
required to monitor and be ready to 
communicate via 500 kHz radiotelegraph 
and 2182 kHz radiotelephone each day 
from 0800 GMT to 0830 GMT and 2000 to 
2030 GMT, and in preparation for 
boarding. 

Upon being approached by a Coast 
Guard vessel or aircraft or other vessel 
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or aircraft with an authorized officer 
aboard, the operator of any harvesting 
vessel subject to United States 
jurisdiction must be alert for 
communications conveying enforcement 
instructions. The enforcement unit may 
communicate by channel 16 VHF-FM 
radiotelephone, 2182 kHz 
radiotelephone, 500 kHz radiotelegraph, 
message block from an aircraft, flashing 
light or flag signals from the 
International Code of Signals, hand 
signals, placard, loudhailer, or other 
appropriate means. If the operator of a 
vessel does not understand a signal 
from an enforcement unit and is unable 
to obtain clarification by radiotelephone 
or other means, the operator is required 
to consider the signal to be a command 
to stop the vessel instantly. 

A vessel signaled for boarding must 
stop immediately and lay to or 
maneuver in such a way as to maintain 
the safety of the harvesting vessel and 
facilitate boarding by the authorized 
officer and the boarding party. 
Authorized enforcement officers and 
boarding parties must be provided a 
safe pilot ladder securely attached to 
the harvesting vessel. 

The owner and operator of each 
harvesting vessel must provide 
authorized officers access to all spaces 
where work is conducted or business 
papers and records are prepared or 
stored. Authorized officers must be 
provided all records and documents 
pertaining to the fishing activities of the 
vessel, including but not limited to 
production records, fishing logs, 
navigation logs, transfer records, 
product receipts, cargo stowage plans or 
records, draft or displacement 
calculations, customs documents or 
records, and an accurate hold plan 
reflecting the current structure of the 
vessel's storage and factory spaces. 

Non-resource items may not be 
stowed beneath nor covered by stored 
Antarctic marine living resources, unless 
required to maintain the stability and 
safety of the vessel. Non-resource items 
include, but are not limited to, portable 
conveyors, exhaust fans, ladders, nets, 
fuel bladders, extra bin boards, or other 
movable non-resource items: These non- 
resource items may be in a resource 
storage space when necessary for the 
safety of the vessel or crew or for the 
storage of the items. Lumber, bin boards, 
or other dunnage may be used for 
shoring or bracing of product to ensure 
the safety of crew and to prevent 
shifting of cargo within the space. 

New § 380.9 establishes gear disposal 
requirements. The operator of a vessel 
may not dump over board; jettison or 
otherwise discard any article or 
substance which may interfere with 


other fishing vessels or gear, or which 
may catch fish or cause damage to any 
marine resource, including marine 
mammals and birds, except in cases of 
emergency involving the safety of the 
ship or crew, or as specifically 
authorized by communication from the 
appropriate Coast-Guard commander or 
authorized officer. These articles and 
substances include but are not limited to 
fishing gear, net scraps, bale straps, 
plastic bags, oil drums, petroleum 
containers, oil, toxic chemicals or any 
manmade items retrieved in a 
harvesting vessel's gear. Further, fishing 
gear may not be abandoned in 
Convention waters. 

New § 380.10 makes it unlawful for 
any person to: 

(1) Reduce to possession or attempt to 
reduce to possession any Antarictic 
marine living resources without a permit 
authorizing such activity; 

(2) Import into the United States any 
Antarctic marine living resources 
without a permit authorizing their 
importation; 

(3) Engage in harvesting or other 
associated activities in violation of the 
provisions of the Convention or in 
violation of a conservation measure in 
force with respect to the United States 
under Article IX of the Convention; 

(4) Ship, transport, offer for sale, sell, 
purchase, import, export or have 
custody, control or possession of, any 
Antarctic marine living resource which 
he knows, or reasonably should have 
known, was harvested in violation of a 
conservation measure in force with 
respect to the United States under 
article [IX of the Convention or in 
violation of any applicable regulation, 
without regard to the citizenship of the 
person that harvested, or vessel that 
was used in the harvesting of, the 


Antarctic marine living resource; 


(5) Refuse to allow any authorized 
officer to board a vessel of the United 
States or vessel subject to the 
jurisdiction of the United States for the 
purpose of conducting any search or 
inspection in connection with the 
enforcement of the Act or any regulation 
or permit issued under the Act; 

(6) Resist a lawful arrest or detention 
for any act prohibited by the Act or any 
regulation or permit issued under the 
Act; 

(7) Assault, resist, oppose, impede, 
intimidate or interfere with an 
authorized officer in the conduct of any 
boarding, inspection, or search in 
connection with the enforcement of the 
Act or any regulation or permit issued 
under the Act; 

(8) Interfere with, delay, or prevent by 
any means the apprehension, arrest, or 
detention of another person, with the 
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knowledge that such other person has 
committed any act prohibited by the Act 
or any regulation or permit issued under 
the Act; 

(9) Use any vessel to engage in 
harvesting after the revocation, or 
during the period of suspension, of an 
applicable permit issued under the Act; 

(10) Fail to identify, falsely identify, 
fail to properly maintain, or obscure the 
identification of a harvesting vessel or 
its gear as required by the regulations; 

(11) Falsify or fail to make, keep, 
maintain, or submit any record or report 
required by the regulations; 

(12) Fish in a closed area; 

(13) Trawl with a mesh size in any 
part of the trawl net smaller than that 
allowed for any directed fishing for 
Antarctic finfishes as specified in the 
regulations; 

(14) Use any means or device which 
would reduce the size or obstruct the 
opening of the trawl meshes specified in 
the regulations; 

(15) Possess fish in violation of the 
catch limit specified in the regulations; 

(16) Discard netting or other 
substances in the Convention Area in 
violation of the regulations; or 

(17) Violate or attempt to violate any 
provision of the Act or any regulation or 
permit issued under the Act. 

New § 380.11 warns that any person 
or harvesting vessel found to be in 
violation of the Act or any regulations or 
permit issued under the Act will be 


’ subject to the civil and criminal penalty 


provisions and forfeiture provisions 
prescribed in the Act, the regulations 
setting forth applicable civil procedures 
(15 CFR Part 904), and other applicable 
laws. 


Classification 


The Secretary of Commerce has 
determined that this rule is necessary to 
implement the Act and the Convention 
and to give effect to the conservation 


- and management measures adopted by 


the Commission and agreed to by the 
United State. 

The Assistant Administrator for 
Fisheries, NOAA {Assistant 
Administrator) prepared an 
environmental assessment for this rule 
under Executive Order 12114 and the 
Administrator concluded that there will 
be no significant impact on the 
environment as a result of the rule. 

This action is exempt from Executive 
Order 12291 and section 553 of the 
Administrative Procedure Act because it 
involves a foreign affairs function of the 
United States. Because notice and 
comment rulemaking is not required for 
this rule, the Regulatory Flexibility Act 
does not apply; therefore, a regulatory 
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flexibility analysis was not prepared. At 
present there are no vessels subject to 
United States jurisdiction harvesting 
Antarctic marine living resources for 
commercial purposes within the area to 
which these regulations apply. 
Presently, the only Antarctic resources 
being harvested by vessels subject to 
the jurisdiction of the United States are 
those being taken as scientific 
specimens under National Science 
Foundation permits or by the United 
States Antarctic Marine Living 
Resources directed research program. 
Accordingly, these regulations should 
not have an incremental economic 
impact on United States vessels 
harvesting or performing associated 
activities in the Convention area. 

Subsequent to these regulations being 
proposed, some Antarctic marine living 
resources harvested by vessels not 
subject to United States jurisdiction 
have been imported into the United 
States. However, the incremental 
economic impact on importers of the 
import permit and reporting 
requirements established by these 
regulations will be minor. 

This rule contains a collection-of- 
information requirement subject to the 
requirements of the Paperwork 
Reduction Act. The collection of 
information has been approved by the 
Office of Management and Budget and 
assigned OMB Control Number 0648- 
0194. This authorization expires 
February, 1991. 

The annual public reporting burden 
for this collection of information is 
estimated to average six hours per 
harvester and one and three-quarter 
hours per importer, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
information. Send comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 
burden, to Robin Tuttle, International 
Science, Development and Polar Affairs 
Division, Office of International Affairs, 
NMFS, NOAA, Room 7240, 1335 East- 
West Highway, Silver Spring, Maryland 
20910, and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment-under Executive Order — 
12612. : 


List of Subjects in 50 CFR Part 380 
Antarctic, Fish and Wildlife. 
Reporting and record keeping 
requirements. 
Dated: Feburary 6, 1989. 
James W. Brennan, 
Assistant Administrator for Fisheries. 
For the reasons set out in the 
preamble of this rule, 50 CFR Part 380 is 
amended as follows: 


PART 380—ANTARCTIC MARINE 
LIVING RESOURCE CONVENTION ACT 
OF 1984 


1. The authority citation for Part 380 
continues to read as follows: 


Authority: 16 U.S.C. 2431 et seq. 


2. Section 380.2 is amended by 
revising the definition “Assistant 
Administrator” and adding the 
definitions “Harvesting permit”, 
Harvesting vessel certificate”, Import 
permit” and “import ticket” to read as 
follows: 
$380.2 Definitions. 


* * * * 


Assistant Administrator means the 
Assistant Administrator for Fisheries, 
National Oceanic and Atmospheric 
Administration, or a designee. Address: 
Room 9334, 1335 East-West Highway, 
Silver Spring, Maryland 20910. 

* * * * * 


Harvesting permit means a permit 
issued under 50 CFR 380.4 to a vessel 
subject to the jurisdiction of the United 
States authorizing the harvest of 
Antarctic marine living resources in 
accordance with the terms of, and 
conditions and restrictions contained in, 
such permit. Such a permit also 
authorizes the import into the United 
States of Antarctic marine living 
resources harvested in accordance with 
the terms of, and conditions and 
restrictions contained in, the permit. 

Harvesting vessel certificate means a 
blank certificate furnished by the 
Assistant Administrator, which if 
completed by the owner or operator of a 
vessel issued a harvesting permit under 
50 CFR 380.4, may serve in lieu of the 
actual permit for on board display and 
importing purposes. The information 
entered on the certificate must be 
revised appropriately by the vessel 
owner or operator upon notification of 
any modifications or revisions to the 
permit. 

Import permit means a permit issued 
under 50 CFR 380.5 authorizing the 
import into the United States of 
Antarctic marine living resources that 
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were harvested by vessels not subject to 
the jurisdiction of the United States and, 
thus, were not harvested under a United 
States permit (i.e., a harvesting permit 
or an individual permit) authorizing the 
harvest of such resources. 

Import ticket means a blank ticket 
furnished by the Assistant 
Administrator which the importer of any 
Antarctic marine living resource 
imported pursuant to an import permit 
issued under 50 CFR 380.5 must 
complete and return to the Assistant 
Administrator no later than 10 days 
after the date of the importation. 


* * * * * 


4. The text of §§ 380.3 through 380.11 
is added to Subpart A to read as 
follows: 


§ 380.3 Relationship to other treaties, 
conventions, laws, and regulations. 

(a) Other conventions and treaties to 
which the United States is a party and 
other Federal statutes and implementing 
regulations may impose additional 
restrictions on the harvesting and 
importation into the United States of 
Antarctic marine living resources. 

(b) The Antarctic Conservation Act of 
1978 (16 U.S.C. 2401 et seg.) implements 
the Antarctic Treaty Agreed Measures 
for the Conservation of Antarctic Fauna 
and Flora (12 U.S.T. 794). The Antarctic 
Conservation Act and its implementing 
regulations titled “Conservation of 
Antarctic Animals and Plants” (45 CFR 
Part 670) apply to certain defined 
activities of United States citizens south 
of 60:°S. latitude. 

(c) The Marine Mammal Protection 
Act of 1972 (16 U.S.C. 1361 et seq.), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.), the Migratory Bird 
Treaty Act (16 U.S.C. 701 et seqg.), and 
their implementing regulations also 
apply to the harvesting and importation 
of Antarctic marine living resources. 


§ 380.4 Harvesting permits. 


(a) General. (1) Every vessel subject 
to the jurisdiction of the United States 
which attempts to reduce or reduces any 
Antarctic marine living resource to 
possession must have a harvesting 
permit authorizing the attempt or 
reduction, unless the attempt or 
reduction occurs during recreational 
fishing or is covered by an individual 
permit. Boats launched from a vessel 
issued a harvesting permit do not 
require a separate permit but are 
covered by the permit issued the 
launching vessel. Any enforcement 
action which results from the activities 
of a launched boat will be taken against 


the launching vessel. 





(2) Permits issued under this section 
do not authorize vessels or persons 
subject to the jurisdiction of the United 
States to harass, capture, harm, kill, 
harvest, or import marine mammals. No 
marine mammals may be taken in the 
course of commercial fishing operations 
unless the taking is allowed under the 
Marine Mammal Protection Act of 1972 
(16 U.S.C. 1361 et seg.) and/or the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seg.) pursuant to an 
exemption or permit granted by the 
appropriate agency. 

(b) Responsibility of owners and 
operators. (1) The owners and operators 
of each harvesting vessel are jointly and 
severally responsible for compliance 
with the Act, this part, and any permit 
issued under the Act and this part. 

(2) The owners and operators of each 
such vessel are responsible for the acts 
of their employees and agents 
constituting violations, regardless of 
whether the specific acts were 
authorized or forbidden by the owners 
or operators, and regardless of 
knowledge concerning their occurrence. 

(3) The owner of such vessel must 
report any sale, change in ownership, or 
other disposition of the vessel to the 
Assistant Administrator within 15 days 
of the occurrence. 

(c) Application. Application forms for 
harvesting permits are available from 
the Assistant Administrator. A-separate 
fully completed and accurate 
application must be submitted for each 
vessel for which a harvesting permit is 
requested at least 90 days before the 
date anticipated for the beginning of _ 
harvesting. 

(d) issuance. The Assistant 
Administrator may issue a harvesting 
permit to a vessel if the Assistant 
Administrator determines that the 
harvesting described in the application 
will meet the requirements of the Act 
and will not: 

(1) Decrease the size of any harvested 
population to levels below those which 
ensure its stable recruitment. For this 
purpose, the Convention recommends 
that its size not be allowed tc fall below 
a level close to that which ensures the 
greatest net annual increment: 

(2) Upset the ecological relationships 
between harvested, dependent, and 
related populations of Antarctic marine 
living resources and the restoration of 
depleted populations to levels that will 
ensure stable recruitment; 

(3) Cause changes or increase the risk 
of changes in the marine ecosystem 
which are not potentially reversible over 
two or three decades, taking into 
account the state of available 
knowledge of the direct and indirect 
impact of harvesting, the effect of the 


introduction of alien species, the effects 
of associated activities on the marine 
ecosystem and of the effects of 
environmental changes, with the aim of 
making possible the sustained 
conservation of Antarctic marine living 
resources; 


(4) Violate the management measures — 


of subpart B of this part; and 

(5) Violate any other conservation 
measures in force with respect to the 
United States under the Convention or 
the Act. 

(e) Duration. A harvesting permit is 
valid from its date of issuance to its date 
of expiration unless it is revoked or 
suspended. 

(f} Transfer. Permits are not 
transferable or assignable. A permit is 
valid only for the vessel to which it is 
issued. 

(g) Display. Each harvesting vessel 
when engaged in esting must either 
have on board an up-to-date copy of its 
harvesting permit or a fully completed 
and up-to-date harvesting vessel 
certificate and the vessel operator must 
produce it for inspection upon 
request of an authorized officer. In order 
for the certificate to be considered 
complete, the vessel owner or operator 
must enter on it the name and IRCS of 
the vessel issued the harvesting permit, 
the number of the harvesting permit and 
its date of issuance and expiration, the 
harvesting authorized by the permit, and 
all conditions and restrictions contained 
in the t. Blank certificates are 
available from the Assistant 
Administrator. 

(h) Changes in information submitted 
by permit applicants or holders. (1) 
Changes in pending applications. 
Applicants for a harvesting permit must 
report to the Assistant Administrator in 
writing any change in the information 
contained in the application. The 
processing period for the application 
will be extended as necessary to review 
the change. 

(2) Changes occurring after permit 
issuance. 

(i) Changes other than in the manner 
and amount of harvesting. The owner or 
operator of a vessel which has been 
issued a harvesting permit must report 
to the Assistant Administrator in writing 
any change in previously submitted 
information other than a proposed 
change in the location, manner, or 
amount of harvesting within 15 days of 
the change. Based on such reported 
information, the Assistant Administrator 
may revise the permit effective upon 
notification to the permit holder. As 
soon as possible, the vessel owner or 
operator must revise any harvesting 
vessel certificate evidencing the permit, 
accordingly. 
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(ii) Requested changes ‘n the location, 
manner, or amount of tarvesting. Any 
changes in the manner or amount of 
harvesting must be proposed in writing 
to the Assistant Administrator and may - 
not be undertaken unless authorized by 
the Assistant Administrator through a 
permit revision or issuance of a new 
permit. If a requested change in the 
location, manner, or amount of 
harvesting could significantly affect the 
status of any Antarctic marine living 
resource, the Assistant Administrator 
will treat the requested change as an 
application for a new permit and so 
notify the holder. 

(i) Additional conditions and 
restrictions. The Assistant 
Administrator may revise the harvesting 
permit, effective upon notification to the 
permit holder, to impose additional 
conditions and restrictions on the 
harvesting vessel as necessary to 
achieve the purposes of the Convention 
or the Act. The permit holder must, as 
soon as possible, direct the vessel 
operator to revise the harvesting vessel 
certificate, if any, accordingly. 

(j) Revision, suspension, or revocation 
for violations. A harvesting permit may 
be revised, suspended, or revoked if the. 
harvesting vessel is involved in the 
commission of any violation of its 
permit, the Act, or this part. Failure to 
report a change in the information 
contained in an application within 15 
days of the change is a violation of this 
part and voids the application or permit, 
as applicable. If a change in vessel 
ownership is not reported, the violation 
is chargeable to the previous owner. 15 
CFR Part 904 governs permit sanctions 
under this part. 


$380.5 import permits. 
(a) General. (1) Any Antarctic marine 

iving resource may be imported into the 
United Siates if its harvest is authorized 
by an individual permit or a harvesting 
permit. The harvesting permit, the 
harvesting vessel certificate, or the 
individual permit, or a copy of any 
thereof, must accompany the import. 
Resources harvested by entities not 
subject to United States jurisdiction and, 
thus, not harvested under a United 
States issued permit {i.e., a harvesting 
permit or an individual permit), also 
may be imported into the United States 
if such harvesting will meet or met the 
requirements of the Act and will not or 
did not violate any conservation 
measure in force with respect to the 
United States under the Convention or 
the Act or violate any of the regulations 
in this part including resource 
management measures contained 
therein. A NMFS issued import permit or 
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copy thereof must accompany such an 
import as proof that the foreign 
harvested resources met such 
requirements. Further, the importer is 
required to complete and return to the 
Assistant Administrator, no later than 
10 days after the date of the importation, 
an import ticket reporting the 
importation. However, in no event may 
a marine mammal be imported into the 
United States unless authorized and 
accompanied by an import permit issued 
under the Marine Mammal Protection 
Act of 1972 (16 U.S.C. 1361 et seg.) and/ 
or the Endangered Species Act of 1973 
(16 U.S.C. 1531 et seg.). 

(2) A permit issued under this 
subsection does not authorize the 
harvest of any Antarctic marine living 
resources. 

(b) Application. Application forms for 
import permits are available from the 
Assistant Administrator. A fully 
completed and accurate application 
must be submitted for each import 
permit requested at least 30 days before 
the anticipated date of the importation. 

(c) Issuance. The Assistant 
Administrator may issue an import 
permit if the Assistant Administrator 
determines that the importation meets 
the requirements of the Act and that the 
resources were not or will not be 
harvested in violation of any 
conservation measure in force with 
respect to the United States or in 
violation of any regulation in this part. 
Blank import tickets will be attached to 
the permit. Additional blank import 
tickets are available from the Assistant 
Administrator. — 

(d) Duration. An import permit is valid 
from its date of issuance to its date of 
expiration unless it is revoked or 
suspended. 

(e) Transfer. An import permit is not 
transferable or assignable. 

(f) Changes in information submitted 
by permit applicants or holders. (1) 
Changes in pending applications. 
Applicants for an import permit must 
report in writing to the Assistant’ 
Administrator any change in the 
information submitted in their import 
permit application. The processing 
period for the application will be 
extended as necessary to review the 
change. 

(2) Changes occurring after permit 
issuance. Any entity issued an import 
permit must report in writing to the 
Assistant Administrator any changes in 
previously submitted information. Any 
changes that would not result in a 
change in the importation authorized by 
the permit must be reported on the 
import ticket required to be submitted to 
the Assistant Administrator no later 
than 10 days after the date of 


importation. Any changes that would 
result in a change in the importation 
authorized by the permit such as 
country of origin, type and quantity of 
the resource to be imported, and 
Convention statistical subarea from 
which the resource was harvested, must 
be proposed in writing to the Assistant 
Administrator and may not be 
undertaken unless authorized by the 
Assistant Administrator by a permit 
revision or new permit. 

(g) Revision, suspension, or 
revocation. An import permit may be 
revised, suspended, or revoked based 
upon information subsequently reported, 
effective upon notification to the permit 
holder. An import permit may be 
revised, suspended, or revoked, based 
upon a violation of the permit, the Act, 
or this part. Failure to report a change in 
the information contained in an import 
permit application is a violation of this 
part and voids the application or permit, 
as applicable. 15 CFR Part 904 governs 


‘ permit sanctions under this part. 


(h) Disposition of resources not 
accompanied by required 
documentation. (1) When Antarctic 
marine living resources are imported 
into the United States unaccompanied 
by a permit authorizing import, the 
importer must either 

(i) Abandon the resources, 

(ii) Waive claim to the resources, or 

(iii) Place the resources into a bonded 
warehouse and attempt to obtain a 
permit authorizing their importation. 

(2) If within 60 days of such resources 
being placed into a bonded warehouse 
the District Director of the United States 
Customs Service receives 
documentation that import of the 
resources into the United States is 
authorized by a permit, the resources 
will be allowed entry. If documentation 
of a permit is not presented within 60 
days, the importer’s claim to the 
resources will be deemed waived. 

(3) When resources are abandoned or 
claim to them waived, the resources will 
be delivered to the Administrator of the 
National Oceanic and Atmospheric 
Administration, or a designee, for 
storage or disposal as authorized by 


law. 


§ 380.6 Reporting and record keeping 
requirements. 

The operator of any vessel required to 
have a permit under this part must: 

(a) Accurately maintain on board the 
vessel a fishing logbook and all other 
reports and records required by its 
permit; 

(b) Make such reports and records 
available for inspection upon the 
request of an authorized officer; and 
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(c) Within the time specified in the 
permit, submit a copy of such reports 
and records to the Assistant 
Administrator. 


$380.7 Vessel and gear identification. 

(a) Vessel identification. (1) The 
operator of each harvesting vessel 
assigned an IRCS must display that call 
sign amidships on both the port and 
starboard sides of the deckhouse or hull, 
so that it is visible from an enforcement 
vessel, and on an appropriate weather 
deck so that it is visible from the air. 

(2) The operator of each harvesting 
vessel not assigned an IRCS, such as a 
small trawler associated with a 
mothership or one of a pair of trawlers, 
must display the IRCS of the associated 
vessel, followed by a numerical suffix 
specific for the non-assigned vessel. 

(3) The vessel identification must be 
in a color in contrast to the background 
and must be permanently affixed to the 
harvesting vessel in block roman 
alphabet letters and arabic numerals at 
least one meter in height for harvesting 
vessels over 20 meters in length, and at 
least one-half meter in height for all 
other harvesting vessels. 

(b) Navigational lights and shapes. 
Each harvesting vessel must display the 
lights and shapes prescribed by the 
International Regulations for Preventing 
Collisions at Sea, 1972 (TIAS 8587, and 
1981 amendment TIAS 10672), for the 
activity in which the harvesting vessel is 
engaged (as described at 33 CFR Part 
81 


(c) Gear identification. (1) The 
operator of each harvesting vessel must 
ensure that all deployed fishing gear 
which is not physically and 
continuously attached to a harvesting 
vessel is clearly marked at the surface 
with a buoy displaying the vessel 
identification of the harvesting vessel 
[see paragraph (a) of this section] to 
which the gear belongs, a light visible 
for two miles at night in good visibility, 
and a radio buoy. Trawl codends passed 
from one vessel to another are 
considered continuously attached gear 
and do not have to be marked. 

(2) The operator of each harvesting 
vessel must ensure that deployed 
longlines, strings of traps or pots, and 
gillnets are marked at the surface at 
each terminal end with a buoy 
displaying the vessel identification of 
the harvesting vessel to which the gear 
belongs [see paragraph (a) of this 
section], a light visible for two miles at 
night in good visibility, and a radio 
buoy. 

(3) Unmarked or incorrectly identified 
fishing gear may be considered 
abandoned and may be disposed of in 
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accordance with applicable Federal 
regulations by any authorized officer. 

(d) Maintenance. The operator of each 
harvesting vessel must 

(1) Keep the vessel and gear 
identification clearly legible and in good 
repair; 

(2) Ensure that nothing on the 
harvesting vessel obstructs the view of 
the markings from an enforcement 
vessel or aircraft; and 

(3) Ensure that the proper navigational 
lights and shapes are displayed for the 
harvesting vessel's activity and are 
properly functioning. 


§ 380.8 Facilitation of enforcement. 

(a) General. (1) The owner, operator, 
or any person aboard any harvesting 
vessel subject to this part must 
immediately comply with instructions 
and signals issued by an authorized 
officer to stop the harvesting vessel; to 
move the harvesting vessel to a 
specified location; and to take any other 
action to facilitate safe boarding and 
inspection of the vessel, its gear, 
equipment, records, and harvested 
resources. 

(2) The operator of each harvesting 
vessel subject to this part must provide 
vessel position or other information 
when requested by NMFS, the Coast 
Guard, or an authorized officer, within 
the time specified in the request. 

(b) Communications equipment. {1} 
Each harvesting vessel must be 
equipped with a VHF-FM 
radiotelephone station located so that it 
may be operated from the wheelhouse. 
Each operator must maintain a 
continuous listening watch on channel 
16 (156.8 mHz). 

(2) Each harvesting vessel must be 
equipped with a radiotelegraph station 
capable of communicating via 500 kHz 
radiotelegraphy and at least one 
working frequency between 405 kHz and 
535 kHz, and a radiotelephone station 
capable of communicating via 2182 kHz 
radictelephony. Each operator must 
monitor and be ready to communicate 
via 500 kHz radiotelegraph and 2182 kHz 
radiotelephone each day from 0800 GMT 
to 0830 GMT and 2000 to 2030 GMT, and 
in preparation for boarding. 

(3) Harvesting vessels that are not 
equipped with processing facilities and 
that deliver all catches to a processing 
vessel on the harvesting grounds are 
exempt from the requirements of 
paragraph {b){2) of this section. 

(4) Harvesting vessels with no IRCS 
which do not catch fish and are used as 
auxiliary vessels to handle codends, 
nets, equipment, or passengers for a 
processing vessel are exempt from the 
requirements of paragraphs (b)(1) and 
(b}{2) of this section. 


(5) The Assistant Administrator, with 
the agreement of the appropriate Coast 
Guard commander, may, upon request 
by the owner or operator, accept 
alternatives to the communications 
equipment requirements of paragraphs 
(b)(1) and (b)({2) of this section for 
certain harvesting vessels or types of 
harvesting vessels provided they are 
adequate for communications needs. 

(c) Communications procedures. (1) 
Upon being approached by a Coast 
Guard vessel or aircraft or other vessel 
or aircraft with an authorized officer 
aboard, the operator of any harvesting 
vessel subject to the jurisdiction of the 
United States must be alert for 
communications conveying enforcement 
instructions. The enforcement unit may 
communicate by channel 16 VHF-FM 
radiotelephone, 2182 kHz 
radiotelephone, 500 kHz radio telegraph, 
message block from an aircraft, flashing 
light or flag signals from the 
International Code of Signals, hand 
signal, placard, loudhailer, or other 
appropriate means. The following 
signals extracted from the International 
Code of Signals are among those which 
may be used. 

(i) “AA, AA, AA, etc.” which is the 
call for an unknown station. The 
signaled vessel should respond by 
identifying itself or by illuminating the 
vessel identification required by 380.6 of 
this part; 

(ii) “RY-CY” meaning “You should 
proceed at slow speed, a boat is coming 
to you”; 

(iii) “SQ3” meaning “You should stop 
or heave to; I am going to board you”; 
and ~ ; 

{iv) “L” meaning “You should stop 
your vessel instantly.” 

(2) The operator of, or any person 
aboard, a harvesting vessel who does 
not understand a signal from an 
enforcement unit and who is unable to 
obtain clarification by radiotelephone or 
other means must consider the signal to 
be a command to stop the vessel 
instantly. 

{d) Boarding equipment and 
procedures. The operator of a harvesting 
vessel signaled for boarding must: 

(1) Stop immediately and lay to or 
maneuver in such a way as to maintain 
the safety of the harvesting vessel and 
facilitate boarding by the authorized 
officer and the boarding party; 

(2) Provide the authorized officer or 
boarding party a safe pilot ladder. The 
operator must ensure the pilot ladder is 
securely attached to the harvesting 
vessel and meets the construction 
requirements of Regulation 17, Chapter 
V of the International Convention for 
the Safety of Life at Sea, 1974 (TIAS 
9700 and 1978 Protocol, TIAS 10009), or 
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a substantially equivalent standard 
approved by letter from the Assistant 
Administrator, with agreement of the 
Coast Guard. A summary of safe pilot 
ladder standards follows: 

{i) The ladder must be of a single 
length of not more than 9 meters (30 
feet), capable of reaching the water from 
the point of access to the harvesting 
vessel, accounting for all conditions of 

“loading and trim of the harvesting vessel 
and for an adverse list of 15 degrees. 
Whenever the distance from sea level to 
the point of access to the ship is more 
than 9 meters (30 feet), access must be 
by means of an accommodation ladder 
or other safe and convenient means. 

(ii) The steps of the pilot ladder must 
be 

(A) Of hardwood, or other material of 
equivalent properties, made in one piece 
free of knots, having an efficient non- 
slip surface; the four lowest steps may 
be made of rubber of sufficient strength 
and stiffness or of other suitable 
material of equivalent characteristics; 

(B) Not less than 480 millimeters (19 
inches) long, 115 millimeters (4% inches) 
wide, and 25 millimeters (1 inch) in 
depth, excluding any non-slip device; 
and 

(C) Equally spaced not less than 300 
millimeters (12 inches) nor more than 
380 millimeters (15 inches) apart and 
secured in such a manner that they will 
remain horizontal. 

(iii) No pilot ladder may have more 
than two replacement steps which are 
secured in position by a method 
different from that used in the original 
construction of the ladder. 

{iv) The side ropes of the ladder must 
consist of two uncovered manila ropes 
not less than 60 millimeters (2% inches) 
in circumference on each side (or 
synthetic ropes of equivalent size and 
equivalent or greater strength). Each 
rope must be continuous with no joints 
below the top step. 

(v) Battens made of hardwood, or 
other material of equivalent properties, 
in one piece and not less than 1.8 meters 
(5 feet 10 inches) long must be provided 
at such intervals as will prevent the 
pilot ladder from twisting. The lowest 
batten must be on the fifth step from the 
bottom of the ladder and the interval 
between any batten and the next must 
not exceed nine steps. 

(vi) Where passage onto or off the 
ship is by means of a bulwark ladder, 
two handhold stanchions must be fitted 
at the point of boarding or leaving the 
harvesting vessel not less than 0.7 meter 
(2 feet 3 inches) nor more than 0.8 meter 
(2 feet 7 inches) apart, not less than 40 
millimeters (2% inches) in diameter, and 
must extend not less than 1.2 meters (3 
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feet 11 inches) above the top of the 
bulwark. 

(3) When necessary to facilitate the 
boarding or when requested by an 
authorized officer or observer, provide a 
manrope, a safety line, and illumination 
for the ladder; and 

(4} Take such other actions as 
necessary to ensure the safety of the 
authorized officer and the boarding 
party and to facilitate the boarding and 
inspection. 

(e} Access and records. (1) The owner 
and operator of each harvesting vessel 
must provide authorized officers access 
to all spaces where work is conducted 
or business papers and records are 
prepared or stored, including but not 
limited to personal quarters and areas 
within personal quarters. 

(2) The owner and operator of each 
harvesting vessel must provide to 
authorized officers all records and 
documents pertaining to the fishing 
activities of the vessel, including but not 
limited to production records, fishing 
logs, navigation logs, transfer records, 
product receipts, cargo stowage plans or 
records, draft or displacement 
calculations, customs documents or 
records, and an accurate hold plan 
reflecting the current structure of the 
vessel's storage and factory spaces. 

(f) Storage of Antarctic marine living 
resources. The operator of each 
harvesting vessel storing Antarctic 
marine living resources in a storage 
space on board the vessel must ensure 
that non-resource items are. neither 
stowed beneath nor covered by resource 
items, unless required to maintain the 
stability and safety of the vessel. Non- 
resource items include, but are not 
limited to, portable conveyors, exhaust 
fans, ladders, nets, fuel bladders, extra 
bin boards, or other movable non- 
resource items. These non-resource 
items may be in a resource storage 
space when necessary for the safety of 
the vessel or crew or for the storage of 
the items. Lumber, bin boards, or other 
dunnage may be used for shoring or 
bracing of product to ensure the safety 
of crew and to prevent shifting of cargo 
within the space. 


§ 380.9 Gear disposal. 

(a) The operator of a harvesting vessel 
may not dump overboard, jettison or 
otherwise discard any article or 
substance which may interfere with 
other fishing vessels or gear, or which 
may catch fish or cause damage to any 
marine resource, including marine 
mammals and birds, except in cases of 
emergency involving the safety of the 
ship or crew, or as specifically 
authorized by communication from the 
appropriate Coast Guard commander or 


authorized officer. These articles and 
substances include but are not limited to 
fishing gear, net scraps, bale straps, 
plastic bags, oil drums, petroleum 
containers, oil, toxic chemicals or any 
manmade items retrieved in a 
harvesting vessel's gear. 

(b) The operator of a harvesting vessel 
may not abandon fishing gear in 
Convention waters. 


§ 380.10 Prohibitions. 

It is unlawful for any person to: 

(a) Reduce to possession or attempt to 
reduce to possession any Antarctic 
marine living resources without a permit 
for such activity as required by 
subsection 380.4 of this part; 

(b) Import into the United States any 
Antarctic marine living resources 
without either a permit to import those 
resources as required by subsection 
380.5 of this part or a permit to harvest 
those resources as required by 
subsection 380.4 of this part; 

{c) Engage in harvesting or other 
associated activities in violation of the 
provisions of the Convention or in 
violation of a conservation measure in 
force with respect to the United States 
under Article [X of the Convention; 

(d) Ship, transport, offer for sale, sell, 
purchase, import, export or have 
custody, control or possession of, any 
Antarctic marine living resource which 
he knows, or reasonably should have 
known, was harvested in violation of a 
conservation measure in force with 
respect to the United States under 
article IX of the Convention or in 
violation of any regulation promulgated 
under this title, without regard to the 
citizenship of the person that harvested, 
or vessel that was used in the harvesting 
of, the Antarctic marine living resource; 

(e) Refuse to allow any authorized 
officer to board a vessel of the United 
States or vessel subject to the 
jurisdiction of the United States for the 
purpose of conducting any search or 
inspection in connection with the 
enforcement of the Act, this part, or any 
other regulation or permit issued under 
the Act; 

(f} Resist a lawful arrest of detention 
for any act prohibited by the Act, this 
part, or any permit issued under this 
part; 

(g) Assault, resist, oppose, impede, 
intimidate or interfere with an 
authorized officer in the conduct of any 
boarding, inspection, or search in 
connection with the enforcement of the 
Act, this part, or any other regulation or 
permit issued under the Act; 

(h) Interfere with, delay, or prevent by 
any means the apprehension, arrest, or 
detention of another person, with the 
knowledge that such other person has 
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committed any act prohibited by the 
Act, this part, or any permit issued 
under this part; 

(i) Use any vessel to engage in 
harvesting after the revocation, or 
during the period of suspension, of an 
applicable permit issued under the Act; 

(j) Fail to identify, falsely identify, fail 
to properly maintain, or obscure the 
identification of a harvesting vessel or 
its gear as required by this part; 

(k) Falsify, or fail to make, keep, 
maintain, or submit any record or report 
required by this part; 

(Il) Fish in a closed area; 

(m) Trawl with a mesh size in any 
part of the traw! net smaller than that 
allowed for any directed fishing for 
Antarctic finfishes as specified in 
§ 380.21(a); 

(n) Use any means’or device which 
would reduce the size or obstruct the 
opening of the trawl meshes specified in 
§ 380.21(a); 

(o} Possess fish in violation of the 
catch limit specified in § 380.22; 

{p) Discard netting or other 
substances in the Convention Area in 
violation of § 380.9; or 

(q) Violate or attempt to violate any 
provision of this part, the Act, any other 
regulation promulgated under the Act or 
any permit issued under the Act. 


§ 380.11 Penalties. 

Any person or harvesting vessel found 
to be in violation of the Act, this part, or 
any permit issued under this part will be 
subject to the civil and criminal penalty 
provisions and forfeiture provisions 
prescribed in the Act, 15 CFR Part 904 


'- (Civil Procedures), and other applicable 


laws. 


[FR Doc. 89-3114 Filed 2-9-89; 8:45 am] 
BILLING CODE 3510-22-M 


50 CFR Part 652 
[Docket No. 81133-9030] 


Atlantic Surf Clam and Ocean Quahog 
Fisheries 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of 1989 fishing quotas. 


summary: NOAA issues this notice of 
fishing quotas for the surf clam and 
ocean quahog fisheries for 1989. These 
quotas were selected from a range 
defined as optimum yield for each 
fishery and will be adjusted to reflect 
1988 fishing activity at the conclusion of 
the year. The intended effect of this 
action is to establish allowable harvests 
of surf clams and ocean quahogs from 
the exclusive economic zone in 1989. 
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EFFECTIVE DATE: February 7, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Jack Terrill (Resource Policy Analyst) 
508-281-3600, ext. 252. 


SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the 
Atlantic Surf Clam and Ocean Quahog 
Fisheries (FMP) directs the Secretary of 
Commerce (Secretary), in consultation 
with the Mid-Atlantic Fishery 
Management Council (Council), to 
specify quotas for surf clams and ocean 
quahogs on an annual basis from within 
ranges which have been identified as 
optimum yield for each fishery. 

In specifying the quota values in this 
action, the Secretary considered stock 
assessments, catch records, and other 
relevant information concerning 


This action is taken under authority of 
50 CFR 652.21 and is taken in 
compliance with E.O. 12291. The action 
is covered by the certification for 
Amendment 3 to the FMP, and under the 
Regulatory Flexibility Act, that the 


exploitable biomass and spawning 
biomass, fishing mortality rates, stock 
recruitment, projected effort and 
catches, areas likely to be reopened to 
fishing and the specific 
recommendations of the Council. 

The proposed 1989 quotas were 
published on November 29, 1988 (53 FR 
46002). No public comments were 
received on the proposed quotas during 
the comment period. The quarterly 
quotas for 1989 will be adjusted under 
§ 652.21 (a)(3), (b)(3), and (c)(3) to reflect 
the amount of underharvest or 
overharvest in each designated surf 
clam fishery for 1988 when the 1988 
catch records have been finalized. The 
Secretary will publish by notice in the 
Federal Register, the adjusted quarterly 
quotas for the fishery. 


1989 SuRF CLAM QUARTERLY QUOTAS 


authorizing regulations do not have a 
significant economic impact on a 
substantial number of small entities. 
List of Subjects in 50 CFR Part 652 


Fisheries, Recordkeeping and 
reporting requirements. 
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The quotas for the surf clam and 
ocean quahog fisheries for 1989 are: 


1989 FinaL SuRF CLAM/OCEAN QUAHOG 
QUOTAS 


For the surf clam fisheries, the annual 
quotas are divided into quarterly quotas 
under § 652.21 (a), (b), and (c), as 
follows: 


Authority: 16 U.S.C. 1801 et seg. 
Dated: February 7, 1989. 
James W. Brennan, 


Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 


[FR Doc. 89-3222 Filed 2-7-89; 5:06 pm] 
BILLING CODE 3510-22-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
Proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
Opportunity to participate in the rule 
ee 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 


7 CFR Part 1980 


Business and Industry Loan Program 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Farmers Home 


Administration (FmHA) proposes to 
amend its requirement for the Business 
and Industry (B&I) Loan Program 
regarding refinancing, variable interest 
rates, and National Office review of 
dockets. This proposed action is needed 
to clarify the regulations and keep them 
responsive to commercial banking 
practices. The proposed action is 
intended to broaden the conditions 
under which a loan may include 
refinancing, reduce limitations on 
variable interest rates, and clarify what 
kind of changes in a loan proposal 
necessitates additional review by the 
National Office. 


DATE: Written comments must be 
received on or before March 13, 1989. 


ADDRESSES: Submit written comments, 
in duplicate, to the Office of the Chief, 
Directives and Forms Management 
Branch, Farmers Home Administration, 
USDA, Room 6348, South Agriculture 
Building, 14th and Independence 
Avenue, SW., Washington, DC 20250. 
All written comments made pursuant to 
this notice will be available for public 
inspection during regular working hours 
at the above address. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Craver, Business and Industry 
Loan Specialist, Farmers Home 
Administration, USDA, Room 6327, 14th 
and Independence Avenue, SW., 
Washington, DC. 20250, Telephone (202) 
475-3805. 


SUPPLEMENTARY INFORMATION: 
Classification 


This proposed action has been 
reviewed under USDA procedures 
established in Departmental Regulation 
1512-1, which implements Executive 
Order 12291 and has been determined to 
be non-major. The annual effect on the 
economy is less than $100 million and 
there will be no significant increase in 
costs or prices for consumers, individual 
industries, organizations, governmental 
agencies or geographic regions. There 
will be no significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Intergovermental Review 


This program is listed in the Catalog 
of Federal Domestic Assistance under 
number 10.422, Business and Industrial 
Loans. It is subject to the provisions of 
Executive Order 12372, which requires 
intergovermental consultation with 
State and local officials in accordance 
with FmHA Instructions 1940-J, 
“Intergovernmental Review of Farmers 
Home Administration Programs and 
Activities” (available in any FmHA 
Office) and 7 CFR 3015, Subpart V. 
Environmental Impact Statement 


The proposed action has been 
reviewed in accordance with FmHA 
Instruction 1940-G, “Environmental 
Program.” FmHA has determined that 
the proposed action does not constitute 
a major Federal action significantly 
affecting the quality of the human 
environment, and in accordance with 
the National Environmental Policy Act 
of 1969, Pub. L. 91-190, an 
Environmental Impact Statement is not 
required. 


Background 


The current regulations prohibit loans 
for refinancing unless the refinancing is 
necessary to prevent the loss of existing 
jobs. Frequently, loans that would be 
sound and would benefit the community 
are proposed where existing jobs are not 
in jeopardy and refinancing of existing 
debts is needed to obtain adequate lien 
priority or for other valid reasons. This 
proposed action would also provide for 
refinancing when needed to create new 
jobs. 
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The current regulations regarding 
variable interest rates prohibit a ceiling 
or floor and are unclear as to whether 
the rate must be adjustable at regular 
intervals. The prohibition on a floor 
does not seem to be necessary. The 
prohibition on a ceiling occasionally 
works against the interests of a 
borrower. It is becoming common 
banking practice to set the interest rate 
for the early part of the loan term at a 
relatively low rate with agreement that 
later the rate will vary more frequently. 
A typical example might be an initial 
rate set for 5 years and 1.5 percent over 
prime adjusted quarterly thereafter. This 
action would remove the restrictions on 
establishing a floor or ceiling and allow 
adjustment at irregular intervals. 

Review and concurrence of B&l loan 
proposals by the National Office is often 
required before the guarantee may be 
approved by the State Director. 
Conditions are often placed on the 
concurrence. While attempting to meet 
the conditions in a way acceptable to 
them, applicants sometimes propose 
further changes in the project. This 
action would clarify that resubmission 
to the National Office for additional 
review is required if there is a major 
change in the scope of the project. 


List of Subjects in 7 CFR Part 1980 


Loan programs—Business and 
Industry, Rural Development Assistance 
and Rural Areas. 


Accordingly, FmHA proposes to 
amend Chapter XVIII, Title 7, Code of 
Federal Regulations, as follows: 


PART 1980—GENERAL 


1. The authority citation for Part 1980 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 


Subpart E—Business and Industrial 
Loan Program 


2. Section 1980.411 is amended by 
revising the introductory text of 
paragraph (a)(11) to read as follows: 


§ 1980.411 Loan purposes. 


. a * * * 


(a) a @.@ 

(11) Debt refinancing. Lenders and 
FmHA must provide as part of their loan 
analysis the reasons for refinancing and 
the file must be documented 
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accordingly. Refinancing debts may be 
allowed in connection with viable 
projects when it is determined by the 
lender and FmHA that it is necessary to 
create new or save existing jobs. FmHA 
will consider any lender's exposure as it 
relates to this item and may adjust the 
guarantee percentage accordingly. 
Refinancing in accordance with this 
paragraph may be insured or guaranteed 
only when: 

3. Section 1980.423 is amended by 


revising paragraph (a){1) to read as 
follows: 


§ 1980.423 interest rates. 

a **2 et 

(1)-A variable interest rate must be a 
rate that is tied to a base rate published 
periodically in a recognized national or 
regional financial publication 
specifically agreed to by the lender and 
borrower. The variable interest rate may 
be adjusted at different intervals during 
the term of the loan but the adjustments 
may not be more often than quarterly. 
The intervals between interest rate 
adjustments will be specified in the 
Loan Agreement. The lender must 
incorporate within the variable rate 
promissory note at loan closing; the 
provision for adjustment of payment 
installments coincident with an interest 
rate adjustment. This will assure that 


the outstanding principal balance is 
properly amortized within the 
prescribed loan maturity to eliminate 
the possibility of a balloon payment at 
the end of the loan. 


* * * * * 


4. Section 1980.453 is amended by 
revising Administrative paragraph A to 
read as follows: 


$ 1980.453 Review of requirements. 


Administrative 


A. The State Director will negotiate with 
the lender and borrower any 
changes made to the initially issued or 
proposed Form FmHA 449-14. A copy of 
Form FmHA 449-14 and any amendments 
thereto will be included when the loan file is 
submitted to the National Office for review. 
When the National Office recommends 
modifications or additions to Form FmHA 
449-14, the State Director will further 
negotiate these recommendations with the 
lender and proposed borrower. If, as a result 
of these further negotiations, the lender, 
proposed borrower or State Director presents 
alternate conditions which would result in a 
major change or changes in the scope of the 
proposed project, the State Director will 
submit these conditions by memorandum to 
the National Office for consideration with a 
copy of the revised Form FmHA 449-14 and 
any amendments thereto. 


* + . * * 


Date: January 4, 1989. 
Neal Sox Johnson, 
Acting Administrator, Farmers Home 
Administration 


[FR Doc. 88-3169 Filed 2-9-89; 8:45 am] 
BILLING CODE 3410-07-M 


DEPARTMENT OF THE TREASURY 
Customs Service 


19 CFR Part 134 


AGENCY: U.S. Customs Service, 
Treasury. 

ACTION: Proposed rule, solicitation of 
comments. 


SUMMARY: This document sets forth a 


proposed amendment to the Customs 
Regulations concerning the country of 
origin marking of jewelry. More 
permanent methods of marking are 
proposed to avoid removal of country of 
origin identifications after importation, 
but before sale to consumers often for 
the purpose of deceptively representi 
the merchandise as made in the Unite 
States. Previous methods permitting 
country of origin marking for jewelry 
using adhesive labels or string tags 
would be permitted under the proposed 
changes only where the size of the 
article does not permit more permanent 
marking methods. For other articles, the 
changes will require that jewelry be 
indelibly marked with the country of 
origin by cutting, die-sinking, engraving, 
stamping, or some other equally 
permanent method, or with a similarly 
marked plastic or metal tag. Comments 
from interested parties will be 
considered before a final rule is issued. 
DATE: Comments must be received on or 
before April 11, 1989. 

ApprRESS: Comments (preferably in 
triplicate) may be submitted to and 
inspected at the Regulations and 
Disclosure Law Branch, Room 2119, U.S. 
Customs Service, 1301 Constitution 
Avenue NW., Washington, DC 20229. 
FOR FURTHER INFORMATION CONTACT: 
Lorrie Rodbart, Value, Special Programs 
& Admissibility Branch, U.S. Customs 
Service, (202) 566-5765. 
SUPPLEMENTARY INFORMATION: 


Background 

Section 304 of the Tariff Act, as 
amended (19 U.S.C. 1304), generally 
requires that every article of foreign 
origin imported into the United States 
shali be marked in a conspicuous place 
as legibly, indelibly, and permanently as 
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the nature of the article will permit in a 
manner as to indicate to an ultimate 
purchaser in the United States the 
English name of the country of origin of 
the article. Part 134, Customs 
Regulations (19 CFR Part 134), 
implements the country of origin 
marking requirements and exceptions of 
19 U.S.C. 1304. 

The Customs Service normally 
permits any reasonable method of 
marking that will remain on the article 
during handling until it reaches the 
ultimate purchaser (19'CFR 134.41 and 
134.44). This includes the use of paper 
sticker labels and string tags. However, 
where it is shown that a particular 
method of marking is not sufficiently 
permanent to inform the ultimate 
purchaser of the country of origin of the 
article, the Custom Service may require 
another type of marking which will 
insure that in all foreseeable 
circumstances, the article will reach the 
ultimate purchaser with its country of 
origin marking intact. 

Allegations by representatives of the 
Native American handicrafts industry 
that some jewelry and craft dealers and 
wholesalers remove country of origin 
labels from imported goods and sell 
them as authentic Native American ~~ 
products were confirmed by a 1985 
Commerce Department study for 
Congress. 

By notice of proposed rulemaking in 
the Federal Register on July 15, 1986 (51 
FR 25574), we solicited public comments 
on a proposal to require by interpretive 
rule that all foreign-made Native 
American-style jewelry be indelibly 
marked with the country of origin by 
cutting, die-sinking, engraving or 
stamping. The notice proposed that the 
country of origin marking may appear on 
the clasp, or in some other conspicuous 
location. Alternately, a metal or plastic 
tag indelibly marked with the country of 
origin could be permanently attached to 
the imported article. 

The notice further proposed that in 
those cases where, due to the size or 
nature of the article, the indelible 
marking is too small to be read without 
a magnifying glass, the country of origin 
should also be indicated on a string tag 
or adhesive label securely affixed to the 
article. A string tag or adhesive label 
would be permitted as the only means of 
marking in the case of those few articles 
which are too small to be indelibly 
marked and do not permit the 
permanent attachment of a metal or 
plastic tag (e.g., a small earring). 

On August 23, 1988, Congress enacted 
Pub. L. 100-418, the Omnibus Trade and 
Competitiveness Act of 1988, which in 
section 1907(c) requires the Secretary of 
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the Treasury to prescribe and implement 
within 1 year of enactment regulations 
which require indelible and permanent 
country of origin marking, to the greatest 
extent possible, on all imported Native 
American-style jewelry and Native 
American-style arts and crafts. The 
manner of marking country of origin on 
Native American-style arts and crafts 
will be dealt with in a separate 
document. 


Analysis of Comments 


In response to the notice, 92 written 
comments were received. Thirty-five of 
the comments supported the proposal 
that all foreign-made Native American- 
style jewelry be permanently marked 
with the country of origin. The largest 
_ group of commenters (42) favored the 
permanent marking of all foreign-made 
silver jewelry, 11 commenters said that 
all foreign-made jewelry should be 
permanently marked, and one 
commenter favored permanent marking 
of all imported gold and silver jewelry. 
A number of the commenters who 
favored marking all silver jewelry 
suggested that pieces made of silver 
alloys should be marked as well as 
those made of sterling silver. 

Those commenters who favored a 
requirement for permanently marking all 
imported jewelry and many of those 
who favored permanently marking all 
silver jewelry stated that they did so 
because of the difficulty in separating 
Native American-style jewelry from 
other jewelry styles. A number of 
commenters suggested definitions of 
Native American-style jewelry. One 
commenter defined Native American- 
style jewelry as jewelry that 
incorporates traditional Native 
American design motifs, materials, and 
construction. Several commenters would 
include contemporary as well as 
traditional designs. 

The comments suggest three 
alternative approaches to 
implementation of the statutory 
requirement that all Native American- 
style imported jewelry be permanently 
marked with the country of origin. One 
approach would limit the marking of 
imports to jewelry that looks like Native 
American-style jewelry. This is the 
proposal on which comments were 
received and would include imported 
jewelry that incorporates traditional 
Native American design motifs, 
materials, and construction. 

A second approach would require 
permanent marking of all imported 
jewelry made of silver or silver alloys 
and all other jewelry that is of 
traditional. Native American-style. This 
approach:would remove the need to 
classify the bulk of imported Native 


American-style jewelry. A third 
approach would require permanent 
marking of all imported jewelry without 
any reference to its relationship to 
Native American-style. This approach 
would require marking jewelry that 
never would be mistaken for traditional 
Native American-style jewelry. 

We invite comments on each of the 
options. In this rulemaking, we have 
chosen to propose the third option, 
which avoids the difficulty of defining 
the Native American-style (as would the 
second option); however, we will base 
our final decision on the weight of the 
evidence of the public record of this 
rulemaking and applicable law. Since 
the proposal, as expanded, will have 
more general application, and because 
of the new legislation, we have also 
determined that new requirements 
would be more appropriately 
promulgated as an amendment to Part 
134, Customs Regulations, rather than as 
an interpretative rule, as originally 
proposed. 


Further Comments 


Before adopting the proposal as 
expanded, consideration will be given to 
any further written comments 
(preferably in triplicate) that are 
submitted timely to the Customs 
Service. We are interested in comments 
that would help us weigh the costs and 
benefits of each of the broad 
implementation strategies described in 
the Analysis of Comments. We are 


_ particularly interested in receiving 


comments concerning ways in which the 
proportion of jewelry items subject to 
marking as proposed herein could be 
reduced while accomplishing the 
statutory objective of ensuring the 
permanent marking of all imported 
Native American style jewelry. 
Commenters may be able to suggest 
types of jewelry that would be easy for 
Customs and consumers to distinguish 
from Native American-style jewelry, for 
example, traditional styles of Asian 
jewelry. What practical ways exists for 
Customs to distinguish, on an 
operational basis, jewelry that might 
continue to be exempt from the 
proposed requirements? Are there any 
circumstances under which foreign 
patents, trademarks, or certifications 
would be useful in distinguishing 
jewelry that does not look like Native 
American-style jewelry and therefore 
might properly be exempt from the 
marking requirements proposed? Are 
there, in the context of other Federal 
Government programs, consumer 
enforcement or education options that 
would control potential abuses 
associated with the importation of 
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jewelry not marked in the manner 
proposed? 

We are also interested in information 
concerning the additional costs that may 
be imposed on consumers, importers, 
and others affected directly by the 
proposed marking requirements. What 
would be the effect, in terms of costs to 
consumers, of the proposed marking 
requirements or of limiting the proposed 
marking requirements to all imported 
jewelry made of silver? How would 
producers and importers be affected? 
Would there be any measurable cost 
effect on jewelry wholesalers and 
retailers? 

Submitted comments will be available 
for public inspection in accordance with 
the Freedom of Information Act (5 U.S.C. 
552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4) and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations and Disclosure Law Branch, 
Room 2119, Customs Headquarters, 1301 
Constitution Avenue NW., Washington, 
DC 20229. 


Executive Order 12291 


This document does not meet the 
criteria for a “major rule” as specified in 
E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 
Regulatory Flexibility Act 

Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that the regulation 
amendment will not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, it 
is not subject to the regulatory analysis 
or other requirements of 5 U.S.C. 603 
and 604. 


Drafting Information 


The principal author of this document 
was James C. Hill, Regulations and 
Disclosure Law Branch, U.S. Customs 
Service. However, personnel from other 
offices participated in its development. 


List of Subjects in 19 CFR Part 134 
Customs duties and inspection, 
Labeling, Packaging and containers. 

Proposed Amendment 


It is proposed to amend Part 134, 
Customs Regulations (19 CFR Part 134), 
as set forth below: 


PART 134—COUNTRY OF ORIGIN 
MARKING 


1. The authority citation for Part 134 
would continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 
(Gen. Hdnote. 11), 1304, 1624. 





2. It is proposed to amend § 134.43 by 
adding a new paragraph (c) to read as 
follows: 


§ 134.43 Methods of marking specific 
articles. 


. . * * * 


(c) Jewelry. Jewelry shall be indelibly 
marked withthe country of origin by 
cutting, die-sinking, engraving, stamping, 
or some other equally permanent 
method. The marking, except as 
indicated further in this paragraph, must 
appear on the clasp or in some other 
conspicuous location, or alternately, on 
a metal or plastic tag indelibly marked 
with the country of origin permanently 
attached to the article. In those cases 
where due to the size or nature of the 
article the indelible marking is too small 
to read without a magnifying glass, the 
country of origin should also be 
indicated on a string tag or adhesive 
label securely affixed to the article. A 
string tag or adhesive label will be 
permitted as the only means of marking 
in the case of those few articles which 
are too small to be indelibly marked and 
do not permit the permanent attachment 
of a metel or plastic tag (e.g., a small 
earring). 

Approved: February 6, 1989. 


William von Raab, 
Commissioner of Customs. 
Salvatore R. Martoche, 


Assistant Secretary of the Treasury. 
[FR Doc. 89-3213 Filed 2-9-89; 8:45 am] 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 


ACTION: Proposed rule; correction. 


SUMMARY: On January 31, 1989, a 
document was published in the Federal 
Register (54 FR 4835) proposing 
amendments to the Customs Regulations 
relating to the liability of common 
carriers to penalties, seizure and 
forfeiture for unmanifested narcotics 
drugs or marijuana. In that document, 
the phone number of the contact person, 
Ms. Harriett Blank, was incorrectly 


stated. The correct number at which Ms. 
Blank can be reached is (202) 566-8317. 


Kathryn C. Peterson, 

Chief, Regulations and Disclosure Law 
Branch. 

[FR Doc. 89-3214 Filed 2-9-89; 8:45 am] 
BILLING CODE 4820-02-M 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Part 503 


Fees for Freedom of 
Information Act and 

Predisciosure Notification for 
Business Records 


AGENCY: United States Information 
Agency. 
ACTION: Proposed rule. 


SUMMARY: This is a proposed rule 
regarding sections on fees and 
predisclosure notification, law 
enforcement records, and details on how 
the Agency will implement the Freedom 
of Information Act (FOIA) exemptions. 
We are soliciting comments on the fee 
and predisclosure notification sections 
only. This proposed rule is to conform to 
the amendments enacted by the 
Freedom of Information Reform Act of 
1986 concerning law enforcement 
records and fees for processing requests 
and to Executive Order No. 12600 
concerning predisclosure notification for 
business records. The Freedom of 
Information Reform Act of 1986 
amended the FOIA by modifying the 
terms of Exemption 7 and by supplying 
new provisions relating to the charging 
and waiving of fees. Executive Order 
No. 12660 established procedures for 
notifying submitters of business records 
when the agency is considering release 
of those records in response to a FOIA 
request. 

DATES: The Agency will accept 
comments on or before March 13, 1989. 
ADDRESS: Written comments should be 
directed to the Freedom of Information 
Officer, United States Information 
Agency, Room M-10, 301 4th Street, 
SW., Washington, DC 20547, telephone 
(202) 485-7499. 

FOR FURTHER INFORMATION CONTACT: 
Lola L. Secora, Freedom of Information 
Officer, (202) 485-7499. 

SUPPLEMENTARY INFORMATION: The 
United States Information Agency 
published a proposed rule on the fee 
schedule and fee waiver regulations on 
July 10, 1987, and solicited comments. 
This proposed rule will supersede that 
rule in order to update the fee schedule 
and fee waiver requirements of the 
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Freedom of Information Act, 5 U.S.C. 
552{a)(4)(A}{i), et seq., to comply with 
the Freedom of Information Reform Act 
of 1986 (Pub. L. 99-570) and OMB 
Administrative Guidelines published in 
the Federal Register, on March 17, 1987. 
Volume 52, No. 59, pages 10012-10020 
and in conjunction with the New Fee 
Waiver Policy Guidance issued by the 
U.S. Department of Justice, Office of 
Legal Policy issued on April 2, 1987. 
Executive Order No. 12600 concerning 
Predisclosure Notification Procedures 
for Confidential Commercial 
Information was published in the 
Federal Register Vol. 52, No. 122, pages 
23781-23783 on June. 25, 1987. 

The Director has determined that this 
regulation is not a major rule within the ' 
meaning of E.O. 12291 bécause it will 
not have an effect on the economy of 
$100 million or more or otherwise meet 
the threshold criteria. Therefore, the 
preparation of a regulatory impact 
analysis is not required. 

The Director certifies that this 
regulation will not havea significant 
economic impact on any substantial 
number of small entities as defined by 
the Regulatory Flexibility Act, Pub..L. 
96-354. 

This regulation does not require use of 
a form, nor does it otherwise involve a 
collection of information subject to the 
Paperwork Reduction Act, 44 U.S.C. 
3501-3520. 


List of Subjects in 22 CFR Part 503 


Freedom of information. 


For the reasons set out in the 
preamble, 22 CFR Part 503 is amended 
as follows: 


PART 503—[ AMENDED] 


1. The authority citation for Part 503 
continues to read as follows: - 


Authority: 22 U.S.C. 2658; 31 U.S.C. 483a; 5 
U.S.C. 301; 5 U.S.C. 552 as amended by Pub. 
L. 93—502, 88 Stat. 1561; E.O. 10477, as 
amended, 18 FR 4540, 3 CFR 1949-1953 
Comp., page 958, at 22 U.S.C.A. 811a; E.O. 
11652, 37 FR 5209, 3 CFR (1974), page 339. 


2. Section 503.7 and 503.8 are revised 
to read as follows: 


§ 503.7 Fees. 


(a) Fees to be charged—categories of 
requests. The paragraphs below state, 
for each category of request, the type of 
fees that we will generally charge. 
However, for each of these categories, 
the fees may be limited, waived, or 
reduced for the reasons given in 
paragraph (e) of this section. 

(1) Commercial use request. If your 
request is for a. commercial use, USIA 
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will charge you the costs of search, 
review and duplication. 

(2) Educational and scientific — 
institutions and news media. If you are 
an educational institution or a non- 
commercial scientific institution, 
operated primarily for scholarly or 
scientific research, or a representative 
of the news media, and your request is 
not for a commercial use, USIA will 
charge you only for the duplication of 
documents. Also, USIA will not charge 
you the copying costs for the first 100 
pages of duplication. 

(3) Other requesters. If your request is 
not the kind described by paragraph 
(a)(1) of this section or paragraph (a)(2) 
of this section, then USIA will charge 
you only for the search and the 
duplication. Also, we will not charge 
you for the first two hours of search time 
or for the copying costs of the first 100 
pages of duplication. 

“fb) Fees to be charged—general 
provisions. (1) We may charge search 
fees even if the records we find are 
exempt from disclosure, or even if we do 
not find any records at all. 

(2) We will not charge you any fee at 
all if the costs of routine collection and 
processing of the fee are likely to equal 
or exceed the amount of the fee. We 
have estimated that cost to be $5.00. 

(3) If we determine that you are 
(acting alone or with others) breaking 
down a single request into a series of 
requests in order to avoid or reduce the 
fees charged, we may aggregate all these 
requests for purposes of calculating the 
fees charged. 

(4) We will charge interest on unpaid 
bills beginning on the 31st day following 
the day the bill was sent. The accrual of 
interest will be stayed upon receipt of 
the fee, rather than upon its processing 
by USIA. Interest will be at the rate 
prescribed in section 3717 of Title 32 
U.S.C. 

(c) Fee Schedule—USIA will charge 
the following fees. (1) Manual searching 
for or reviewing of records: 

(i) When performed by employees at 
grade GS-1 through GS-8 or FS-9 
through FS-6—an hourly rate of $10.00 
will be charged; 

(ii) When performed by employees at 
grade GS-9 through GS-13 or FS-5 
through FS-2—an hourly rate of $20.00 
will be charged; 

(iii) When performed by employees at 
grade GS-14 or above or FS-2 or 
above—an hourly rate of $36.00 will be 
charged. 

(iv)When a search involves employees 
at more than one of these levels, we will 
charge the appropriate rate for each. 

(2) Computer searching and printing. 
The actual cost of operating the 
computer plus charges for the time spent 


by the operator, at the rates given in 
paragraph (c)(1) of this section. 

(3) Photocopying standard size 
pages—$0.15 per page. 

(4) Photocopying odd-size documents 
(such as punchcards or blueprints) or 
reproducing other records (such as 
tapes}—the actual cost of operating the 
machine, plus the actual cost of the 
materials used, plus charges for the time 
spent by the operator, at the rates given 
in paragraph (c)(1) of this section. 

(5) Certifying that records are true 
copies—this service is not required by 
the FOIA. If we agree to provide it, we 
will charge $10.00 per certification. 

(6) Sending records by express mail, 
certified mail, or other special methods. 
This service is not required by the FOIA. 
If we agree to provide it, we will charge 
our actual cost. 

(7) Performing any other special 
service that you request and to which 
we agree—actual cost of operating any 
machinery, plus actual cost of any 
materials used, plus charges for the time 
of our employees, at the rates given in 
paragraph (c)(1) of this section, 

(d) Procedures for assessing and 
collecting fees—{1) Agreement to pay. 
We generally assume that when you 
request records you are willing to pay 
the fees we charge for services 
associated with your request. You may 
specify a limit on the amount you are 
willing to spend. We will notify you if it 
appears that the fees will exceed the 
limit and ask whether you nevertheless 
want us to proceed with the search. 

(2) Advance payment. If you have 
failed to pay previous bills in a timely 
manner, or if our initial review of your 
request indicates that we will charge 
you fees exceeding $250.00, we will 
require you to pay your past due fees 
and/or the estimated fees, or a deposit, 
before we start searching for the records 
you want, or before we send them to 
you. In such cases, the administrative 
time limits as described in § 503.6(b), 
will begin only after we come to an 
agreement with you over payment of 
fees, or decide that fee waiver or 
reduction is appropriate. 

(e) Waiver or reduction of fees. We 
will waive or reduce the fees we would 
otherwise charge if disclosure of the 
information meets both of the following 
tests ((e)(1) and (e)(2) of this section): 

(1) It is in the public interest because 
it is likely to contribute significantly to 
public understanding of government 
operations or activities, regardless of 
any other public interest it may further. 
In making this determination, we may 
consider: 

(i) Whether the requester is in a 
position to contribute to public 
understanding; 
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(ii) Whether the requester has such 
knowledge or expertise as may be 
necessary to understand the 
information; and, 

(iii) Whether the requester’s intended 
use of the information would be likely to 
disseminate the information among the 
public, and 

(2) It is not primarily in the 
commercial interest of the requester. 
Commercial interests include interests 
relating to business, trade, and profit. 
Not only profit-making corporations 
have commercial interests; so do 
nonprofit corporations, individuals, 
unions, and other associations. 

(3) You must make your request for a 
waiver or reduction at the same time 
you make your request for records. Only 
the FOI Officer may make the decision 
whether to waive or reduce the fees. If 
we do not completely grant your request 
for a waiver or reduction, the denial 
letter will designate the appeal official. 


§ 503.8 Exemptions. 

Section 552(b) of the Freedom of 
Information Act contains nine 
exemptions to the mandatory disclosure 
of records. These exemptions and their 
application by the Agency are described 
below. In some cases, more than one 
exemption may apply to the same 
document. This section does not itself 
authorize the giving of any pledge of 
confidentiality by any officer or 
employee of the Agency. 

(a) Exemption one—National defense 
and foreign policy. We are not required 
to release records that are specifically 
authorized under criteria established by 
an Executive Order to be kept secret in 
the interest of national defense or 
foreign policy and are in fact properly 
classified pursuant to such Executive 
Order. Executive Order No. 12356 (1982) 
provides for such classification. When 
the release of certain records may 
adversely affect U.S. relations with 
foreign countries, we usually consult 
with officials of those area offices and/ 
or with officials of the Department of 
State. We may also have in our 
possession records classified by another 
agency. If we do, we may consult with 
that agency or may refer your request to 
that agency for their direct response to 
you, in which case we will notify you 
that we have made such a referral. 

(b) Exemption two—Internal 
personnel rules and practices. We are 
not required to release records that are 
related solely to the internal personnel 
rules and practices of an agency. We 
may withhold routine internal agency 
procedures such as guard schedules and 
luncheon periods. We may aiso 
withhold internal records the release of 





which would help seme persons 
circumvent the law or agency 
regulations. 

(c) Exemption three—Records 
exempted by other statutes. We are not 
required to release records if another 
statute specifically allows us to 
withhold them. Another statute may be 
used only if it absolutely prohibits 
disclosure or if it sets forth criteria 
identifying particular types of material 
to be withheld. 

(d) Exemption four—Trade secrets 
and confidential commercial or 
financial information. We will withhold 
trade secrets and commercial or 
financial information that is obtained 
from a person and privileged or 
confidential. 

(1) Trade secrets. A trade secret is a 
secret, commercially valuable plan, 
formula, process, or device that is used 
for the making, preparing, compounding, 
or processing of trade commodities and 
that can be said to be the end product of 
either innovation or substantial effort. A 
direct relationship is necessary between 
the trade secret and the productive 
process. 

(2) Commercial or financial 
information, obtained from a person, 
and is privileged or confidential. {i) 
Information is “commercial or financial” 
if it relates to businesses, commerce, 
trade, employment, profits, or finances 
(including personal finances). 

(ii) Information is obtained from 
someone outside the Federal 
Government or from someone within the 
Government who has a commercial or 
financial interest in the information. 
“Person” includes an individual, 
partnership, corporation, association, 
state or foreign government, or other 
organization. Information is not 
“obtained from a person” if it is 
generated by USIA or another Federal 
agency. 

(iii) Information is “privileged” if it 
would ordinarily be protected from 
disclosure in civil discovery by a 
recognized evidentiary privilege, such as 
the attorney-client privilege, or the work 
product privilege. Information may be 
privileged for this purpose under a 
privilege belonging to a person outside 
the Government, unless the providing of 
the information to the Government 
rendered the information no longer 
protectible in civil discovery. 

(iv) Information is “confidential” if it 
meets one of the following tests: 

(A) Disclosure may impair the 
Government's ability to obtain 
necessary information in the future; 

(B) Disclosure would substantially 
harm the competitive position of the 
person who submitted the information: 


(C) Disclosure would impair other 
Government interests, such as program 
effectiveness and compliance; or 

(D) Disclosure would impair other 
private interests, such as an interest in 
controlling availability of intrinsically 
valuable records, which are sold in the 
market by their owner. 

(3) Designation of certain confidential 
information. A person who submits 
records to the Government may 
designate part or all of the information 
in such records as exempt from 
disclosure under Exemption four. The 
person may make this designation either 
at the time the records are submitted to 
the Government or within a reasonable 
time thereafter. The designation must be 
in writing. The legend prescribed by a 
request for proposal or request for 
quotations pursuant to any agency 
regulation establishing a substitute for 
the language is sufficient but not 
necessary for this purpose. Any such 
designation will expire ten years after 
the records were submitted to the 
Government. 

(4) Predisclosure notification. The 
procedures in this paragraph apply to 
records that were submitted to the 
Government where we have substantial 
reason to believe that information in the 


' records could reasonably be considered 


exempt under Exemption four. Certain 
exceptions to these procedures are 
stated in paragraph (d)(5) of this section. 

(i) When we receive a request for such 
records and we determine that we may 
be required to disclose them, we will 
make reasonable efforts to notify the 
submitter about these facts. The notice 
will inform the submitter about the 
procedures and time limits for 
submission and consideration of 
objections to disclosure. If we must 
notify a large number of submitters, we 
may do this by posting or publishing a 
notice in a place where the submitters 
are reasonably likely to become aware 
of it. 

(ii) The submitter has five (5) working 
days from receipt of the notice to object 
to disclosure of any part of the records 
and to state all bases for its objections. 

(iii) We will give consideraticn to all 
bases that have been timely stated by 
the submitter. If we decide to disclose 
the records and the submitter still does 
not agree, we will send a written notice 
to the submitter stating briefly why we 
did not sustain its objections and will 
provide a copy of the records as we 
intend to release them. The notice will 
state that we will disclose the records 
five (5) working days after the submitter 
receives the notice unless we are 
ordered by a United States District 
Court not to release them. 
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(iv) When a requester files suit under 
the FOIA to obtain records covered by 
this paragraph, we will promptly notify 
the submitter. 

(v) Whenever we send a notice to a 
submitter under paragraph (d)(4)(i) of 
this section, we will notify the requester 
that we are giving the submitter a notice 
and an opportunity to object. 

(5) Exceptions to predisclosure 
notification. The notice requirements in 
paragraph (d)(4) of this section do not 
apply in the following situations: 

{i) We decide not to disclose the 
records; 

(ii) The information has previously 
been published or made generally 
available; 

(iii) We have already notified the 
submitter of previous requests for the 
same records and have come to an 
understanding with that submitter about 
the records; 

(iv) Disclosure is required by a statute 
other than the FOIA; 

(v) Disclosure is required by a 
regulation, issued after notice and 
opportunity for public comment, that 
specifies narrow categories of records 
that are to be disclosed under the FOIA, 
but in this case a submitter may still 
designate records as described in 
paragraph {d}(3) of this section and in 
exceptional cases, at our discretion, may 
follow the notice procedures in 
paragraph (d)(4) of this section; 

(vi) The designation appears to be 
obviously frivolous, but in this case we 
will still give the submitter the written 
notice required by paragraph {d)(4)(iii) 
of this section (although this notice need 
not explain our decision or include a 
copy of the records). 

({e) Exemption five—Internal 
memoranda. This exemption covers 
internal Government communications 
and notes that fall within a generally 
recognized evidentiary privilege. 
Internal Government communications 
include an agency's communications 
with an outside consultant or other 
outside person, with a court, or with 
Congress,. when those communications 
are for a purpose similar to the purpose 
of privileged intra-agency 
communications. Some of the most 
common applicable privileges are: 

(1) The deliberative process privilege. 
This privilege protects predecisional 
deliberative communications. A 
communication is protected under this 
privilege if it was made before a final 
decision was reached on some question 
of policy and if it expressed 
recommendations or opinions on that 
question. The purpose of this privilege is 
to prevent injury to the quality of the 
agency decisionmaking process by 
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encouraging open and frank internal 
policy discussions, by avoiding 
premature disclosure of policies not yet 
adopted, and by avoiding the public 
confusion that might result from 
disclosing reasons that were not in fact 
the ultimate grounds for an agency's 
decision. This privilege continues to 
protect predecisional documents even 
after a decision is made. We will release 
purely factual material in a deliberative 
document unless that material is 
otherwise exempt. However, purely 
factual material in a deliberative 
document is within this privilege if: 

{i) It is inextricably intertwined with 
the deliberative portions so that it 
cannot reasonably be segregated, or 

(ii) It would reveal the nature of the 
deliberative portions, or 

(iii) Its disclosure would in some other 
way make possible an intrusion into the 
decisionmaking ess. 

(2) Attorney-client privilege. This 
privilege protects confidential 
communications between a lawyer and 
an employee or agent of the Government 
where an attorney-client relationship 
exists (e.g., where the lawyer is acting 
as attorney for the agency and the 
employee is communicating on behalf of 
the agency} and where the employee has 
communicated information to the 
attorney in confidence in order to obtain 
legal advice or assistance, and/or where 
the attorney has given advice to the 
client. 

(3) Attorney work product privilege. 
This privilege protects documents 
prepared by or for an agency, or by or 
for its representative (usually USIA 
attorneys) in anticipation of litigation or 
for trial. It includes documents prepared 
for purposes of administrative 
adjudications as well as court litigation. 
It includes documents prepared by 
program offices as well as by attorneys. 
It includes factual material in such 
documents as well as material revealing 
opinions and tactics. The privilege 
continues to protect the documents even 
after the litigation is closed. 

(f} Exemption six—Clearly 
unwarranted invasion of personal 
privacy. We may withhold personnel, 
medical, and similar files and personal 
information about individuals if 
disclosure would constitute a clearly 
unwarranted invasion of personal 
privacy. 

(1) Balancing test. In deciding whether 
to release records that contain personal 
or private information about someone 
else to a requester, we weigh the 
foreseeable harm of invading that 
individual's privacy against the public 
benefit that would result from the 
release of the information. In our 
evaluation of requests for records, we 


attempt to guard against the release of 
information that might involve a 
violation of personal privacy by a 
requester being able to “piece together 
items” or “read between the lines” 
information that would normally be 
exempt from mandatory disclosure. 

(2) Information frequenily withheld. 
We frequently withhold such 
information as home addresses, ages, 
minority group status, social security 
numbers, individual’s benefits, earning 
records, leave records, etc. 

(g) Exemption seven—Law 
enforcement, We are not required to 
release information or records that the 
Government has compiled for law 
enforcement purposes. The records may 
apply to actual or potential violations of 
either criminal or civil laws or 
regulations. We can withhold these 
records only to the extent that releasing 
them would cause harm in at least one 
of the following situations: 

(1) Enforcement proceedings. We may 
withhold information when release 
could reasonably be expected to 
interfere with prospective or ongoing 
law enforcement proceedings. 
Investigations of fraud and 
mismanagement, employee misconduct, 
and civil rights violations may fall into 
this category. in certain cases, we may 
refuse to confirm or deny the existence 
of records that relate to violations in 
order not to disclose that an 
investigation is in progress or may be 
conducted. 

(2) Fair trial or impartial adjudication. 
We may withhold records when release 


would deprive a person of a fair trial or . 


an impartial adjudication because of 
prejudicial publicity. 

(3) Personal privacy. We are careful 
not to disclose information that could 
reasonably be expected to constitute an 
unwarranted invasion of personal 
privacy. When a name surfaces in an 
investigation, that person is likely to be 
vulnerable to innuendo, rumor, 
harassment, or retaliation. 

(4) Confidential sources and 
information. We may withhold records 
whose release could reasonably be 
expected to disclose the identity of a 
confidential source of information. A 
confidential source may be an 
individual; a state, local, or foreign 
Government agency; or any private 
organization. The exemption applies 
whether the source provides information 
under an express promise of 
confidentiality or under circumstances 
from which such an assurance could be 
reasonably inferred. Also, where the 
record, or information in it, has been 
compiled by a criminal law enforcement 
authority conducting a criminal 
investigation, or by an agency 


conducting a lawful national security 
investigation, the exemption also 
protects all information supplied by a 
confidential source. Also protected from 
mandatory disclosure is any information 
which, if disclosed, could reasonably be 
expected to jeopardize the system of 
confidentiality that assures a flow of 
information from sources to 
investigatory agencies. 

(5) Techniques and procedures. We 
may withhold records reflecting special! 
techniques or procedures of 
investigation or prosecution not 
otherwise generally known to the public. 
in some cases, it is not possible to 
describe even in general terms those 
techniques without disclosing the very 
material to be withheid. We may also 
withhold records whose release would 
disclose guidelines for t2w enforcement 
investigations or prosecutions if this 
disclosure could reasonably be expected 
to create a risk that someone could 
circumvent requirements of law or of 
regulation. 

(6) Life and physical safety. We may 
withhold records whose disclosure 
could reasonably be expected to 
endanger the life or physical safety of 
any individual. This protection extends 
to threats and harassment as well as to 
physical violence. 

(h) Exemptions eight and nine—- 
records on financial institutions and 
records on weils. (1) Exemption eight 
permits us to withhold records about 
regulation or supervision of financial 
institutions. 

(2) Exemption nine permiis the 
withholding of geological and 
geophysical information and data, 
including maps, concerning wells. 


Date: January 26,1989. 
Lorie J. Nierenberg, 
Acting General Counsel. 
{FR Doc. 89-3132 Filed 2-9-89; 8:45 am] 
BILLING CODE 8230-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 925 


Missouri Permanent Regulatory 
Program; Public Comment Period and 
Opportunity for Public Hearing on 
Proposed Amendment 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. , 


ACTION: Proposed rule. 





summary: OSMRE is announcing receipt 

of a proposed amendment to the 

Missouri permanent regulatory program 

(hereinafter, the “Missouri program”) 

under the Surface Mining Control and 

Reclamation Act of 1977 (SMCRA). The 

proposed amendment pertains to prime 
farmland, hydrology, excess spoil 
disposal, coal processing waste 
disposal, fish and wildlife, regrading or 
stabilizing rills and gullies, revegetation, 
subsidence, prohibitions, areas 
unsuitable for mining, the alternative 
bonding system, and definitions. The 
amendment is intended to revise the 

State program to be consistent with the 

corresponding Federal standards and to 

incorporate the additional flexibility 
afforded by the revised Federal 
regulations. 

This notice sets forth the times and 
locations that the Missouri program and 
proposed amendments to that program 
are available for public inspection, the 
comment period during which interested 
persons may submit written comments 
on the proposed amendment, and 
procedures that will be followed 
regarding the public hearing, if one is 
requested. - 

DATES: Written comments must be 

received on or before 4:00 p.m.., c.s.t. 

March 13, 1989. If requested, a public 

hearing on the proposed amendments 

will be held on March 7, 1989. Requests 
to present oral testimony at the hearing 
must be received by 4:00 p.m., c.s.t. on 

February 27, 1989. 

ADDRESSES: Written comments should 

be mailed or hand delivered to Mr. 

William J. Kovacic at the address listed 

below. 

Copies of the Missouri program, the 
proposed amendment, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. Each 
requester may receive one free copy of 
the proposed amendment by contacting 
OSMRE’s Kansas City Field Office. 

Mr. William J. Kovacic, Director, Kansas 
City Field Office, Office of Surface 
Mining Reclamation and Enforcement, 
1103 Grand Avenue, Room 502, 
Kansas City, MO 64106, Telephone: 
(816) 374-6405 

Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record Office, Room 5131, 1100 L 
Street NW., Washington, DC 20240, 
Telephone: (202) 343-5492 

Missouri Department of Natural 
Resources, Land Reclamation 
Program, 205 Jefferson Street, P.O. Box 
176, Jefferson City, MO 65102, 
Telephone: (314) 751-4041 


FOR FURTHER INFORMATION CONTACT: 
Mr. William J. Kovacic, Director, Kansas 
City Field Office at the address or 
telephone number listed in 
“ADDRESSES.” 

SUPPLEMENTARY INFORMATION: 


I. Background on the Missouri Program 


On November 21, 1980, the Secretary 
of the Interior conditionally approved 
the Missouri program. General 
background information on the Missouri 
program, including the Secretary's 
findings, the disposition of comments, 
and the conditions of approval of the 
Missouri program can be found in the 
November 21, 1980, Federal Register (45 
FR 77017). Subsequent actions 
concerning Missouri's program and 
program amendments can be found at 30 
CFR 925.12, 925.15, and 925.16. 


II. Proposed Amendment 


By letter dated January 12, 1989 
(Administrative Record No. MO-4I0), 
Missouri submitted proposed revisions 
to its program pursuant to SMCRA. 
Missouri submitted the proposed 
revisions (1) in response to a June 11, 
1986 and a January 30, 1986, letter that 
OSMRE sent in accordance with 30 CFR 
732.17(c), (2) to satisfy a required 
P amendment at 30 CFR 
925.16(1)(1), (3) to satisfy deficiencies 
noted in a July 18, 1988, letter from 
OSMRE, and (4) at its own initiative. 

The regulations that Missouri 
proposes to amend are: 10 CSR 40- 
2.110(1)(B)3, Prime Farmland 
Applicability; 10 CSR 40-3.040 (1)(B), 
(3)(G), (4)(B)3, (6)(B), (6)(H), (6)(T), (7). 
(10)(A), (10)(E), (10)(G), (10)(1), (10)(J), 
(13){A)1, and (13)(B)1.C, and 40-3.200 
(1)(B), (3)(H), (4)(B)3, (6)(B), (6)(H). 
(6)(T), (7), (10)(A), (10)(E), (10)(G), (10)(1), 
(10)(J), (12)(A)1, and (12)(B)1.C, Surface 
and Underground Requirements for 
Protection of the Hydrologic Balance; 10 
CSR 40-3.060 (1)(B), (1)(F), (1)(H), and 
(1)(K), and 40-3.220 (1)(B), (1)(F), (1)(H), 
and (1)(K), Surface and Underground 
Requirements for the Disposal of Excess 
Spoil; 10 CSR 40-3.080 (1)(C), (2)(A), 
(4)(A), (4)(D)3, (10)(B), and (11)(D), and 
40-3.230 (1)(C), (2)(A), (4)(A), (4)(D)3, 
(10)(B), and (11)(D), Requirements for 
the Disposal of Coal Processing Waste; 
10 CSR 40-3.100(2), Requirements for the 
Protection of Fish, Wildlife, and Related 
Environmental Values and Protection 
Against Slides and Other Related 
Damage; 10 CSR 403.110(6), Regrading or 
Stabilizing Rills and Gullies; 10 CSR 40- 
3.120 (6)(A), (6)(B)2, and (8)(D), and 40- 
3.270 (6)(A) and (6)(B)(2), Surface and 
Underground Revegetation 
Requirements; 10 CSR 40-3.280(1)(C), 
General Requirements for Subsidence 
Control; 10 CSR 40-5.010 (2)(C), (2)(E), 
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and (3)(B)2, Prohibitions and Limitations 
on Mining in Certain Areas; 10 CSR 40- 
5.020 (4)(B)1, (4)(B)2, (4)(B)4, (4)(B)6. 
(4)(C)1, (4)(C)3, and (4)(C)5, State 
Designation of Areas Unsuitable for 
Mining; 10 CSR 40-6.060(4)(A)3, Prime 
Farmland Applicability; 10 CSR 40- 
7.011, Bond Requirements; 10 CSR 40- 
7.021, Duration and Release of 
Reclamation Liability; 10 CSR 40-7.031, 
Permit Suspension or Revocation, Bond 
Forfeiture, and Authorization to Expend 
Reclamation Fund Monies; 10 CSR 40- 
7.041, Form and Administration of the 
Coal Mine Land Reclamation Fund; and 
10.CSR 40-8.010(1) (A)59 and (A)79, 
Definitions. 


Ill. Public Comment Procedures 


In accordance with the provisions of 
30 CFR 732.17(h), OSMRE is now 
seeking comment on whether the 
proposed amendment satisfies the 
applicable program approval criteria of 
30 CFR 732.15. If the amendment is 
deemed adequate, it will become part of 
the Missouri program. 


Written Comments 


Written comments should be specific, 
pertain only to the issue proposed in this 
rulemaking, and include explanations in 
support of the commenter’s 
recommendations. Comments received 
after the time indicated under “DATES” 
or at locations other than the Kansas 
City Field Office will not be considered 
in the final rulemaking or included in the 
administrative record. 


Public Hearing 


Persons wishing to testify at the 
public hearing should contact the person - 
listed under “FOR FURTHER INFORMATION 
CONTACT” by 4:00 p.m.., c.s.t. February 
27, 1989. The location and time of the 
hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to testify at a 
public hearing, the hearing will not be 
held. 

Filing of a written statement at the 
time of the hearing is requested as it will 
greatly assist the transcriber. 
Submission of written statements. in 
advance of the hearing will allow 
OSMRE officials to prepare adequate 
responses and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment having been 
heard. Persons in the audience who 
have been scheduled to testify, and who 
wish to do so, will be heard following 
those who have been scheduled. The 
hearing will end after all persons 
scheduled to testify and persons present 
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in the audience who wish to testify have 
been heard. 


Public Meeting 


If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSMRE representatives to 
discuss the proposed amendments may 
request a meeting at the OSMRE office 
listed under “FOR FURTHER INFORMATION 
CONTACT.” All such meetings will be 
open to the public and, if possible, 
notices of meetings will be posted at the 
locations listed under “ADDRESSES.” A 
written summary of each meeting will 
be made a part of the administrative 
record. 


List of Subjects in 30 CFR Part 925 


Coal Mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Allen D. Klein, 
Acting Assistant Director, Western Field 
Operations. 

Date: February 1, 1989, 


[FR Doc. 89-3166 Filed 2-9-89; 8:45 am] 
BILLING CODE 4310-05-m 


DEPARTMENT OF AGRICULTURE 
Forest Service 
36 CFR Part 222 


Grazing Fees on National Forest 
System Lands in the Eastern States 


AGENCY: Forest Service. USDA. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
amend the procedures for determining 
annual grazing fees on National Forest 
System lands in the Eastern United 
States. The rules would not apply to 
grazing fees on National Forest System 
lands in Oklahoma or National 
Grasslands in Texas which are covered 
under other grazing fee systems. Under 
the proposed rule, fees for livestock 
grazing use and occupancy would be 
based on fair market value. Fair market 
value for noncompetitive permits would 
be determined by using comparable 
grazing lease rates for private lands or 
the price of hay as an alternative feed 
source, whichever is lower. Existing 
permittees under noncompetitive fee 
systems would have priority for 
noncompetitive issuance of new term 
permits. Competitive bidding would be 
used where already established and 
would be implemented for any permit 
issued for a new allotment or vacant 
allotment Permittees under competitive 


bid fee systems would have the right of 
first refusal of a new term permit by 
matching the high bid. All grazing fees 
would be charged on the basis of a rate 
per head per month for each of the fee 
systems used. Grazing fee credits would 
be available for agency-required range 
improvements. The intended effect of 
the proposed rule is to establish both a 
uniform grazing fee system for National 
Forest lands in the Eastern United 
States, and a system that accurately 
reflects fair market value of the grazing 
use and occupancy. Public comment on 
adoption of the proposed rule is 
encouraged. 

DATE: Comments must be received in 
writing by April 11, 1989. 

ADDRESSES: Send written comments to 
F. Dale Robertson, Chief (2200). Forest 
Service. USDA, P.O. Box 96090, 
Washington, DC 20090-6090. 

The public may inspect comments 
received on this proposed rule in the 
Office of the Director, 

Management Staff, Room 601, Rosslyn 
Plaza East, 1621 North Kent Street, 
Arlington, Virginia, between the hours 
of 8:00 a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 


(703) 235-8141; Levester Pendergrass, 
Fisheries, Wildlife, and Range Staff 
(Southern Region). (404) 347-3908; or 
Paul Edgerton, Recreation, Range, 
Wildlife, and Landscape M: ent . 
Staff (Eastern Region), (414) 291-1371. 
SUPPLEMENTARY INFORMATION: 


Background 

Legal Authorities. Livestock grazing 
on National Forest System (NFS) lands 
is authorized under term, temporary 
grazing, or livestock use permits. Fees 
are charged for the grazing use and 
occupancy. Different laws and policies 
guide grazing fees on NFS lands 
depending upon their geographic 
location and on whether the lands are 
National Forest, National Grasslands or 
Land Utilization Project (LUP) lands. 
Statutory direction for all Federal 
agency fees is provided in the 
Independent Offices Appropriation Act 
of 1952 (31 U.S.C, 483a). This Act states 
that fees shall be: self-sustaining to the 
fullest extent possible; uniform among 
all agencies; subject to Federal 
Executive policy; and fair and equitable 
to the public and the user of the public 
résource. Federal Executive policy on 
user charges is set forth in Office of 
Management and Budget {OMB) Circular 
A-25, User Charges, which states that: 

* * * user charges will be based on market 
prices when the Government is supplying 
services, property, or resources in its capacity 


as property owner, [and] * * * in the absence 
of competitive demand, market price will be 
determined by either competitive bidding, or 
prevailing prices in competitive markets for 
property, resources, or services that are 
similar to those provided by the Government, 
(e.g. grazing lands in the general vicinity of 
private ones {lands]), with adjustments as 
appropriate that reflect demand, level of 
service, and quality of the good or service. 


For the Eastern and Southern Regions 
of the National Forest System, grazing 
fees are guided by the foregoing 
authorities, together with the Organic 
Act of 1897 (16 U.S.C. 551), the 
Bankhead-Jones Farm Tenant Act of 
1937 (7 U.S.C. 1011{d)). and the Granger- 
Thye Act of 1950 (16 U.S.C. 572). These 
authorities provide for the Secretary of 
Agriculture to establish rules and 
regulations to regulate the occupancy 
and use of NFS lands; charge user fees 
based on equity criteria, including 
principles and concepts of fair market 
value, and to develop and implement 
grazing fee systems which are self- 
sustaining to the extent possible. The 
existing rules governing grazing use and 
occupancy on NFS lands in the East and 
South are set forth in 36 CFR part 222, 
Subpart A. Rules governing grazing fees 
are at 36 CFR 222, Subpart C. 

Current Permit System and Grazing 
Fee Systems in the East, Grazing on 
National Forest lands is authorized 
through term and temporary grazing 
livestock use permits. In the Eastern. and 
Southern regions, term grazing permi 
are issued for periods of 10 years or a 
A permit holder has first priority for 
receipt of a new permit at the end of the 
term period, provided the holder has 
fully complied with the terms and 
conditions of the permit. Therefore, if 
grazing permittees comply with the 
terms and conditions of the expiring 
permit, they are reasonably assured 
tenure of use and occupancy of NFS 
lands in absence of competition for 
renewal. 

Currently, the Eastern and Southern 
Regions use different grazing fee 
systems for permitted livestock grazing 
under their respective jurisdiction. The 
grazing fee system for the Eastern 
Region was established in 1979 through 
rule making (44 FR 61618, October 26, 
1979), and for the Southern Region 
through an update of the rules at 36 CFR 
Part 222, Subpart C—Grazing Fees (44 
FR 24843, April 27, 1979.) In adopting 
these fee systems, each Region also 
gave notice that the respective fee 
systems would be periodically reviewed 
and updated. 

In the Eastern Region, two different 
fee methods are used. In Vermont, New 
York, Missouri, and West Virginia, the 





grazing fee system uses a base grazing 
value derived from comparable private 
grazing land lease rates. This base value 
is annually adjusted by 3-year average 
hay prices or a hay price index. The hay 
price index is based on the 3-year 
average selling price of hay, computed 
by the National Agricultural Statistics 
Service, for the following subregions: 
Northeast, Lake States, and Cornbelt. In 
1988, grazing fees on a per head month 
basis range from $2.20 to $1.80. Grazing 
fees on all other forest units in the 
Eastern Region are based on 
competitive bidding. The base grazing 
value, whether established by 
competitive bid or private lease rates, is 
annually adjusted by the hay price 
index for each appropriate subregion 
during the 10-year grazing permit period. 
While the Eastern Region fee system has 
worked effectively, the base values 
which are used in the fee formula are 
nearly 10-years old. Therefore, at a_ 
minimum, it is timely to reassess how 
close current fees are to market values 
and to update base values where 
necessary. 

For the Southern Region, grazing fees 
are based on a 1979 survey of private 
grazing land lease rates (dollar per acre 
converted to dollar per Animal Month) 
for grazable woodlands less the cost 
difference of grazing National Forest 
lands as opposed to private lands. This 
derived base value is annually adjusted 
through an index of prices received for 
the sale of beef cattle in the Southern 
States. In 1988, grazing fees per head 
month are: $0.54 on National Forests in 
Florida and $0.77 on the other National 
Forests in the region. 

In April 1988, competitive bidding for 
four grazing permits was tested on the 
Jefferson National Forest in Virginia. 
Bids ranged from $2.00 to $4.50 per head 
month. These results indicate that a 
demand exists for National Forest 
grazing, in an open and competitive 
market, and, at a minimum, it is 
appropriate to update base grazing 
values to current fair market value. In 
addition to this test, during the period of 
June-September 1987, grazing 
permittees, State and local government 
officials, and Congressional 
representatives in each of the Eastern 
States were informed by Forest 
Supervisors in both regions that the 
Forest Service was considering a change 
in current grazing fee methods. Personal 
contacts also have been made by Forest 
Service officers with permittees and 
other interested and affected parties. 
These contacts have produced helpful 
information on the alternative fee 
systems considered, and on whether the 
Forest Service should establish a 


uniform fee system for National Forest 
System lands in the Eastern United 
States. 

Need for the Rule. Review of the 
current grazing fee systems in the 
Eastern and Southern Regions indicates 
a wide disparity in fees paid-for grazing 
on National Forest System lands in the 
East. The market approach utilized in 
the Eastern Region clearly results in 
higher fees paid to the Treasury for 
permitted livestock grazing use and 
occupancy. Tests in the Southern Region 
indicate that competition for grazing 
does exist and that fees rise as a result 
of competition. Current fee systems 
within the regions involved need to 
more fully comply with the standards 
and guidelines of OMB Circular A-25 
and the Independent Offices 
Appropriation Act of 1952 which state 
that user fees should: (1) Be self 
sustaining to the extent possible; (2) be 
based on principles of fair market value; 
and (3) provide a fair and equitable 
return to the public. Adoption of a fee 
system based on open and free market 
concepts is needed to comply with these 
criteria. Moreover, there are no strong 
economic indicators that argue for 


retaining distinctly different fee systems. 


The Forest Service has concluded that it 
should adopt a uniform, market driven, 
grazing fee system for these two 
Regions. In addition to identifying the 
need for a uniform fee system, Forest 
Service review of fee systems in the 
Eastern and Southern Regions indicates 
there is a significant potential on 
Eastern National Forests to further 
vegetation management objectives 
through livestock grazing outlined in 
Forest Land Management Plans. 
Financing range improvements through 
grazing fee systems and permittee 
involvement is an established 
mechanism on National Grasslands and 
Land Utilization Project lands. This 
process is proposed for use on National 
Forest System lands in the East in the 
agency's recently published proposed 
revision of 36 CFR Part 222, Subpart A 
(53 FR 158; August 16, 1988; 30956). This 
proposed grazing fee rule allows for the 
use of grazing fee credits for such 
improvements carried out by a grazing 
permittee in accordance with approved 
vegetation management objectives 
established by the Forest Service. 
Alternative Fee Systems Considered. 
In developing this proposed rule, six 
alternative grazing fee systems have 
been evaluated as follows: (1) Retain 
current fee method(s); (2) use 
comparable private grazing land lease 
rates; (3) charge fees based on the 
average costs of administering grazing 
permit; (4) institute competitive bidding 
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for grazing permit with annual 
adjustment of the initial year’s grazing 
price through indexing; (5) base fees on 
the cost of alternative livestock feed; 
and (6) calculate fees using the residual 
value of livestock forage based on net 
livestock income attributable to 
National Forest grazing. Of the 
alternatives considered, comparable 
grazing land lease rates for private 
range lands that are the same or similar 
to National Forest lands or competitive 
bidding best meet Federal Executive 
policy for user fees that are self 
sustaining, meet the criteria of fair 
market value, and are fair and equitable 
to all interested and affected parties. 
Further, these market based fee methods 
would assure the greatest degree of 
uniformity within the two regions, and 
would be cost effective to administer. 
Finally, adoption of market-based 
grazing fees, including comparable land 
lease rates and competitive bidding in 
both regions, would maintain continuity 
with the use of these fee methods since 
1980 in the Eastern Region. Adoption of 
these proposed fee methodologies would 
be easily implemented through the 
experience that has already been 
gained. The proposed use-of these 
methodologies would provide needed 
revenues for range and forage 
improvements on NFS lands in the 
Eastern United States which would 
generate benefits for soil, water, wildlife 
habitat and vegetation as well as 
livestock grazing. 


Explanation of Proposed Rule 


The Agency believes that it is not in 
the public interest to immediately 
convert all grazing permits to 
competitive bidding—that to do so could 
be disruptive to ongoing operations of 
current permittees. Therefore, under the 
rule, competitive bidding would 
continue to be used on National Forest 
units in the Eastern Region where it has 
been in use since the 1980 grazing fee 
year. Also, it would be implemented in 
both the Eastern and Southern Regions 
as new grazing allotments are created 
and as allotments are vacated or 
terminated by current permittees. 
Competitive bidding, in this limited 
form, will provide producers who do not 
now have access to National Forest 
grazing an opportunity to compete for 
grazing use on NPS lands. 
Noncompetitive grazing fee procedures 
would be set forth at 36 CFR 222.53. 
Procedures applicable to competitive 
bidding for grazing permits would be set 
forth at 36 CFR 222.54. 
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Noncompetitive Fee Approach (§ 222.53) 


Under the proposed rule, grazing fees 
would be established under - 
noncompetitive fair market value 
procedures in the following situations: 
(1) For existing permittees where fees 
are not now set by competitive bidding 
on National Forest System lands in the 
States of Vermont, New York, Missouri 
and West Virginia, and in the Southern 
Region; (2) where there is no public 
access to grazable National Forest 
System (NFS) lands; (3) where persons 
are eligible for a free grazing permit (36 
CFR 222.3(c){2}); (4) in Missouri and 
New York where there are existing 
grazing associations; (5) on any 
allotments previously advertised for 
competitive bidding but not bid on as 
specified at 36 CFR 222.54; and (6) for 
any livestock on-and-off permits as 
defined in 36 CFR 222, Subpart A. 

Two grazing associations exist in the 
East: The Cedar Creek (Missouri) and 
the Hector (New York). For the Cedar 
Creek Association, provision for 
noncompetitive fees is directly provided 
for through Title III of the Bankhead- 
Jones Farm Tenant Act and the 
Comptroller General's decision of 1950 
(Com. Gen. Dec. B-77667, November 8; 
1950).‘Where conservation practices are 
required on the land covered by the 
grazing permit and are in connection 
with the uses authorized by the permit, 
Title Il of the Bankhead-Jones Farm 
Tenant Act provides that the grazing fee 
established is not required to be 
competitive and shall represent the net 
value of the grazing privilege granted. 

Noncompetitive grazing fees would 
also be used for the Hector Association 
(New York). In 1983, Congress 
established the Finger Lakes National 
Forest in north central New York. Prior 
to 1983, this unit was administered as 
the Hector Land Utilization Project area 
under Title Ill of the Bankhead-Jones 
Farm Tenant Act of 1937. 

-. Notwithstanding the change in land 
status from Land Utilization Project to 
National Forest, livestock grazing has - 
continued to be.a significant use of these 
lands. Accordingly, it is proposed that 
the annual grazing fee continue to take 
into consideration agency required 
conservation practices to promote 
grassland agriculture together with 
progressive principles of land 
conservation and multiple use. Fair 
market value grazing fees would be 
charged for the grazing use while 
maintaining the personal stewardship 
presently displayed by the current 
grazing permittees. Under the proposed 
rule, grazing fee credits for agency 
required range improvements would be 


accommodated through adjustments to 
the base grazing value. 

Noncompetitive fee procedures would 
also be applied to term grazing permits 
with provisions for grazing on-and-off 
Forest Service administered lands when 
a logical grazing area contains both 
lands under agency control and lands 
controlled by the applicant. Generally. 
the nonfederal land is dominant in these 
situations, and grazing fees are charged 
for only use of the National Forest 
System lands. Notwithstanding these 
conditions, these lands would still be 
grazed under a permit system, using a 
fee method based on principles of fair 
market value. 


Competitive Bidding (§ 222.54) 

Under § 222.54 of the proposed rule, 
competitive bid grazing fees would 
continue to be used in the Eastern 
Region where they were initially 
implemented in the 1980 grazing year; 
for any new allotments created on 
National Forests in the Eastern and 
Southern Regions; and for any vacant 
allotment. Under the competitive bid fee 
approach, the base grazing value would 
be established in the initial year of the 
permit for grazing use and occupancy 
and would be derived from either: (1) 
The initial competitive bid, or (2) a 
minimum bid price derived from 
comparable private lease rates or 
equivalent costs of alternative feed such 
as hay prices, whichever is lower 
(§ 222.54(b)). In the absence of bidding 
competition, the minimum bid price 
would be used as the base value. 

Grazing permittees under competitive 
bid fee systems would have priority for 
retaining an existing grazing permit and 
have the first right of refusal of a new 
term permit by matching the high bid 
(§ 222.54(f)(1)). Should there be more 
than one existing permittee in the 
allotment under bid, each would be 
offered the option of meeting the high 
bid. If only one current permittee opts to 
meet the high bid, the remaining 
allowable grazing use would be 
awarded to the initial high bidder, 
Although current permittees would have 
priority for retaining an existing permit, 
use of competitive bidding will provide 
livestock producers who do not now 
have access to National Forest grazing 
an opportunity to compete for grazing 
use, providing that applicants meet the 
provisions and requirements for grazing 
permits, as specified in 36 CFR 222, 
Subpart A—Grazing and Livestock Use 
on the National Forest System. 

Similar to the proposed methodology 
for noncompetitive, fair market value 
grazing fees, grazing permittees falling 
under competitive bid grazing fees may 
be required to implement, develop or 
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construct specified structural or 
nonstructural range improvements, 
where necessary, for utilization or 
enhancement of the range resource for 
satisfactory maintenance of the 
ecosystem. Required improvements and 
the schedule for completing them would 
be part of the grazing permit and 
approved allotment management plan. 
Credits against the annual grazing fee 
would be used. 


Grazing Fee Formula 


Under the Proposal, the annual 
grazing fee for both noncompetitive and 
competitive bid fee methods would be 
derived using the following formula. The 
proposed fee formula is: 

Annual Grazing Fee=Base Grazing 
Value x Hay Price Index less Fee 
Credits. 

Market value of grazing use and 
occupancy on NFS lands in the East 
would be determined for use as the base 
grazing value for noncompetitive grazing 
permits or the minimum bid price for 
competitive bid grazing permits for the 
following subregions: Corn Belt 
Subregion (Illinois, Indiana, Missouri, 
and Ohio); Lake States Subregion 
(Michigan, Minnesota, and Wisconsin); 
Northeastern Subregion, (Maine, New 
Hampshire, New York, Pennsylvania, 
and Vermont); Appalachia Subregion 
(Kentucky, North Carolina, Tennessee, 
Virginia, and West Virginia), and 
Southeast/Delta Subregion (Alabama, 
Arkansas, Florida, Georgia, Louisiana, 
Mississippi, South Carolina, and Texas). 

Market value, by subregion, would be 
revised or updated periodically, as 
necessary, to respond to significant 
changes in the agricultural economy and 
livestock industry in the East. Where 
sufficient market data exist, the base 
grazing value or minimum bid price for 
grazing allotments could be established 
using local, current market rates for 
private grazing lands rather than using 
subregional market values. 


Annual Fee Adjustment 


To maintain currency with the grazing 
lease market, the base grazing value 
would be annually adjusted through use 
of a hay price index. Based on USDA 
published “Other Hay Prices,” the hay 
price index would be a forward-moving 
index of three-year average hay prices 
that would reflect the cost of alternative 
livestock feed by states and subregions 
of the Eastern United States. Use of 
three-year average hay prices would 
normalize year-to-year price 
fluctuations. 

Specifically, the hay price index 
would equal the weighted average 
selling price of “other baled hay,” 





arrived at by dividing the current three- 
year average of “other baled hay” prices 
by the previous three-year average 
price. Hay prices would then be 
adjusted by average harvesting costs per 
ton including costs for cutting, raking, 
and baling and the value of the normal 
wastage of a grazed standing crop as 
compared to the feeding of a harvested 
and baled hay crop. Hay prices are 
converted to an equivalent forage value 
by multiplying the adjusted hay price by 
a factor of .39 (26 pounds of forage per 
day multipled by 30 days divided by 
2000 pounds per ton.) Differential 
operating costs of grazing and eccupying 
National Forest System lands as 
opposed to leased private pasture or 
range, by subregion, are subtracted from 
the converted price to produce a 
residual. hay-equivalent forage value. 
This is the value that would be applied 
to the base grazing value to derive 
annual grazing fees for each subregion 
under the proposed rule. 


Fee Credits 


Except where permittee investment is 
included in the terms of the permit, the 
Forest Service is currently responsible 
for needed capital improvements on its 
ranges in the East. Such improvements 
include, but are not limited to, fences, 
water developments, seeding, fertilizing, 
or other range improvements which 
would enhance management of the 
vegetation for resource protection. 
However, in its proposed revision of 36 
CFR Part 222, Subpart A (published 
August 16, 1988, 53 FR, 30954), the Forest 
Service has proposed expanding to the 
East the authority to require a grazing 
permittee to implement, develop, or 
construct specified structural or 
nonstructural range improvements, 
where necessary, for utilization of the 
range resource for satisfactory 
maintenance of the ecosystem. Required 
improvements and the schedule for 
completing them would be part of the 
grazing permit and approved allotment 
management plan. In determining the 
grazing fee, to be charged, the 
authorized officer could, where 
appropriate, enter into a cooperative 
agreement to credit the permittee for 
expenditures for specified range 
improvements if included as ont of the 
grazing permit. 

Except for authority to finance 
conservation practices through the 
Bankhead-Jones Farm Tenant Act for 
the Cedar Creek Grazing Association in 
Missouri, range improvements are not 
currently financed through grazing fee 
receipts for Eastern National Forests. 
However, range improvements may be 
beneficial to the grazing of livestock-as 
well as other multiple resources. For this 


reason, under the proposed rule, costs of 
range improvements could be 
accommodated through credits against 
the annual grazing fee (§ 222.53(b)(4)); 

($ 222.54(g)(2)). Accordingly, the 
proposed rule provides that where 
Forest Service required range 
improvements are of tangible public 
benefit, the annual grazing fee could be 
adjusted for the cost of the proposed 
improvements. Agency required 
improvements would be determined and 
clearly defined through allotment 
management plans, and/or Forest land 
and resource management plans, and 
the required improvement developed or 
constructed through cooperative 
agreement. Any agreement entered into 
would be incorporated as a modification 
of the grazing permit. The net or residual 
amount of the calculated grazing fee 
would be billed to the permittee for 
payment to the United States Treasury. 


Implementation Schedule 


Implementation of the change in the 
grazing fee system for National Forest's 
in the East would begin with the 1990 
grazing fee year. To mitigate undue 
economic impacts on grazing permittees, 
fees would be phased in over a three 
year period. In 1990, fees would not 
increase more than thirty-three percent 
above 1989 rates for existing, 
noncompetitve permits. 

Estimated Fair Market Value and 
Grazing Fees. As of the date of this 
proposal using secondary source data, 
the 1989 fair market value per head 
month for each sub-region is estimated 
to be within the values given below: 


1989 ACTUAL GRAZING FEES AND ESTI- 
MATED FAIR MARKET VALUE NATIONAL 
FOREST GRAZING—EASTERN UNITED 


Rate per head month ($/Hd. Mo.) 


2.62 
3.38 
2.39 
hi | 50.87-4.58 


0.62-0.87 


og oe ing current fee 
astern — USDA 


ch. Service. “Average 

Rate per Head For Pasiuring Cattle on 
Private! Owned Land in Selected States, March 1, 
1979-1981,” table 36, pg 41, August 1981; Farm 


est Service. 
2 ert Economics Resear 
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Real Estate Market Developments, Outlook & Situa- 
tion; indexed to 1989 values. 

Saeco on surveyed private grazing land lease 
rates, less difference in cost of grazing private range 
vs. National Forest lands. ; 

- ae es Statistics Service, 

“Agricultur a oe Prices (Rate per 


al Prices”, 
Ton) converted to tert per Hea 
nd Easton Totten. ond highest 
a astern Regions, and 
Jefferson National Forest, May 1988. 


calculated fees; Southern 
re bid, 


Summary 


In summary, the Forest Service 
proposes to amend its rules governing 
grazing fees at 36 CFR 222.53 to 
establish a uniform, fair market value 
grazing fee system for National Forest 
System (NFS) lands in the Eastern 
United States. Except for limited use of 
competitive bidding on a few forest 
units, noncompetitive fees for grazing 
permits based on lease rates for private 
grazing lands that are the same or 
similar to National Forest grazing would 
be used. Base grazing values, adjusted 
over the life of the permit by annual 
changes in the price of other feed, will: 
(1) Result in an annual grazing fee based 
upon changes in the agriculture-beef 
cattle market, and (2) recognize Agency- 
required investments in range 
improvements by grazing permittees 
through fee system adjustments in 
deriving a net grazing fee rate. Fees will 
be charged on a per head month basis. 
Existing permit holders will have 
priority for issuance of new term 
permits. Use of competitive bidding, 
while limited, would provide producers 
who do not now have access to public 
land grazing an opportunity to compete 
for grazing use on NFS lands as well as 
use grazing fee credits for Agency- 
required range improvements. Interested 
persons are invited to submit comments 
and recommendations regarding these 
proposed regulations. All comments 
received will be considered in 
promulgation of the final rule. 


Regulatory Impact 


This proposed rule has been reviewed 
under USDA procedures and Executive 
Order 12291 and has been determined 
not to be a major rule. Thus, little or no 
effect on the National economy will 
result from this regulation. The 
Department of Agriculture has further 
determined that this proposed 
rulemaking will not have a negative 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act, (5 U.S.C. 601 et seq). The provisions 
of this proposed rulemaking are 
applicable to all persons or entities who 
seek or possess a grazing permit on 
National Forest or Land Utilization 
Project (LUP) lands in the Eastern 
States, without regard to the size of the 





Federal Register / Vol. 54, No. 27 / Friday, February 10, 1989 / Proposed Rules 


operation. The procedures that would 
apply would not be burdensome to small 
livestock operators nor beyond their 
capability to comply. Accordingly, there 
is no need to establish different 
procedures for small livestock producers 
or livestock entities. 

It has been determined that 
establishing a proposed formula to 
calculate a Forest Service grazing fee is 
not a major Federal action that would 
significantly affect the quality of the 
human environment. Based on both 
experience and environmental analysis, 
this proposed rule will have no 
significant impact on the human 
environment, individually or 
cumulatively. Therefore, it is 
categorically excluded from 
documentation in an environmental 
assessment or an environmental impact 
statement (40 CFR 1508.4). This 
determination is based on the following 
factors: 

1. Physical and biological impacts of 
establishing a grazing fee formula are 
minor because: 

a. The grazing fee or pricing of 
permitted livestock grazing does not 
determine the level or quantity of 
permitted livestock grazing use. Rather, 
the Forest Service determines and 
establishes permitted use and livestock 
stocking levels through range analysis 
and planning processes, which involve 
National Environmental Policy Act 
(NEPA) analysis: 

b. The Forest Service controls the 
effects of permitted grazing use through 
its grazing permits; 

c. Actual grazing use is normally less 
than permitted use and is correlated 
with broader economic conditions rather 
than with grazing fee levels; 

d. Grazing fee levels have no known, 
measurable, or predictable effect on the 
physical and biological environment. 

2. Social and’economic effects would 
occur proportional to any possible 
increase in the grazing fee. However, 
“economic or social effects by 
ihemselves are not intended to require 
preparation of an environmental impact 
statement.” (40 CFR 1508.14). 


Information Collection Requirements 


This rulemaking would not establish 
any additional information collection 
requirements. 


List of Subjects in 36 CFR Part 222 


Grazing lands, Livestock, National 
forests, Range management, Wildlife. 

Therefore, for the reasons set forth 
above, it is proposed to amend Title 36 
of the Code of Federal Regulations. Part 
222, Subpart C—Grazing Fees; as 
follows: 


PART 222—{ AMENDED] 


1. Revise the authority citation for 
Part 222—RANGE MANAGEMENT to 
read as follows: 

Authority: 7 U.S.C. 1010; 16 U.S.C. 551; 16 
U.S.C. 572; 31 U.S.C. 483A; 43 U.S.C. 1901; 
E.O. 12548, 51 FR Comp.., p. 188. 


2. Revise § 222.53 and add new 
§ 222.54 to read as follows: 


§ 222.53 Grazing fees in the east— 
Noncompetitive procedures. 


(a) General Procedures—(1) Scope. 
Except as provided in § 222.54 of this 
subpart, the fee charged for commercial 
livestock grazing use and occupancy on 
National Forest System (NFS) lands in 
the States of New York, Missouri, 
Vermont, West Virginia, and in the 
Southern Region shall be determined 
through noncompetitive, fair market 
value procedures. These rules do not 
apply to grazing fees on National Forest 
System lands in Oklahoma or National 
Grasslands in Texas. Grazing permits 
under the noncompetitive fee method in 
the East are subject to the rules 
governing grazing permit administration 
in Subpart A of this part. 

(2) Applicability. The rules of this 
section apply to the establishment of 
grazing fees for existing permittees in 
the Eastern and Southern Regions on 
National Forest System lands, including 
grazing Associations in New York and 
Missouri as of [insert effective date of 
the rule]; to any livestock on-and-off 
permits defined in Subpart A of this 
part; and to any allotments advertised 
for competitive bidding which were not 
bid on (§ 222.54(h)). Noncompetitive 
permits vacated or terminated by an 
existing permittee and any new 
allotments created after the effective 
date of this rule shall be offered on a 
competitive bid basis as specified in 
§ 222.54 of this subpart. As provided in 
Subpart A of this part, holders of term 
permits have first priority for receipt of 
a new permit. 

(b) Fee System. The grazing fee 
charged under this section shall be 
based on lease rates for private grazing 
lands that are the same or similar to 
grazing lands offered or administered by 
the Forest Service in the East or on the 
price of hay in the subregional market as 
an alternative feed source, whichever is 
lower. Comparable private grazing land 
lease rates shall be adjusted for the 
difference between the total costs of 
operating on private leased grazing 
lands and the total costs (other than 
grazing fee costs) of operating on 
National Forest System lands. 

(1) Establishing Base Grazing Value. 
(i) The Chief of the Forest Service, or an 
authorized officer to whom authority 
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has been delegated, shall determine an 
estimated base market value of grazing 
use and occupancy on National Forest 
System lands in the Eastern States for 
the following designated subregions: 

(A) Corn Belt (Illinois, Indiana, 
Missouri, and Ohio); 

(B) Lake States (Michigan, Minnesota, 
and Wisconsin); 

(C) Northeast (Maine, New 
Hampshire, New York, Pennsylvania, 
and Vermont); 

(D) Appalachia (Kentucky, North 
Carolina, Tennessee, Virginia, and West 
Virginia); 

(E) Southeast/Delta (Alabama, 
Arkansas, Florida, Georgia, Louisiana, 
Mississippi, South Carolina, and Texas). 

{ii) The Chief, or an authorized officer, 
shall revise or update estimated market 
values of grazing use and occupancy, as 
necessary to respond to significant 
changes in the agricultural economy in 
the East, and to ensure that fees 
represent fair market value. 

(2) Local Market Values. Where 
sufficient market data exist, the 
authorized officer may establish the 
base grazing value for grazing 
allotments using current local-lease 
rates for private grazing lands. 

(3) Annual Adjustment of Base 
Grazing Value. To maintain currency 
with the private grazing lease market, 
the respective base grazing vaiue(s) 
established for grazing permits under 
this section shall be annually adjusted 
through a hay price index, by respective 
subregion. The hay price index means 
the weighted average selling price of 
“other baled hay,” computed by the 
Nationa! Agricultural Statistics Service 
of the U.S. Department of Agriculture, 
by designated state and subregion. This 
index shall be based on 3-year average 
hay prices, and annually reflect the 
percent change in the cost of alternative 
livestock feed. 

(4) Computation of Annual Grazing 
Fee. (i) Annual Fee Basis. The annual 
grazing fee shall equal the base grazing 
value, adjusted by the current period's 
hay price index, less the value of any 
agency required range improvements. 

(ii) Grazing Fee Credits for Range 
Improvements. Any requirements for 
permittee construction or development 
of range improvements shall be 
identified through a cooperative 
agreement and incorporated into the 
grazing permit, with credits for such 
improvements to be allowed toward the 
annual grazing fee. Maintenance of 
range improvements specified in 
allotment management planning 
documents or the grazing permit do not 
qualify for grazing fee credits. 





(5) Implementation. The grazing fee 
formula provided by this section shall 
be used to calculate fees for the 1990 
grazing fee year. Where implementation 
would raise fees more than 33 percent 
above the 1989 grazing fee rates for a 
current permittee, the increase shall be 
phased in over a 3-year period. 


§ 222.54 Grazing fees in the east— 
Competitive bidding. 


(a) General Procedures—{1) 
Appiicability. The rules of this section 
apply to grazing fees for any allotment 
established or vacated on National 
Forest System lands in the Eastern or 
Southern Regions, after [insert effective 
date of this rule], as well as to grazing 
fees for existing allotments for such 
lands that have already been 
established under competitive 
procedures as of [insert effective date of 
this rule.] Permits offered for 
competitive bidding in the East are 
subject to the rules governing grazing 
permit administration in Subpart A of 
this part. The rules of this section do-not 
apply to negotiated livestock use 
permits; permits with on-and-off grazing 
provisions as authorized in Subpart A of 
this part. Holders of term permits have 
first priority for receipt of a new term 
grazing permit in accordance with 
Subpart A of this part. These rules also 
do not apply to grazing fees on National 
Forest System lands in Oklahoma or 
National Grasslands in Texas. 

(2) Allowable Bidders and Applicants. 
Applications and bids for grazing 
permits shall be accepted from 
individuals, partnerships, grazing 
associations formed after ay 
effective date of this rule.]}, joint 
ventures, corporations, and 
organizations. 

(b) Establishment of Minimum Bid 
Price. Authorized officers shall establish 
a minimum bid price for each available 
allotment using either subregional 
grazing market values or local grazing 
market values as described in § 222.53 
of this subpart. 

(c) Prospectus. (1) At such time as 
allotments are vacated, as new 
allotments are established, or as 
existing competitively bid permits 
expire, the authorized officer shall 
prepare and advertise a prospectus for 
the allotment. 

(2) The prospectus shall include the 
terms and conditions of occupancy and 
use under the grazing permit to be 
issued, as well as document existing 
improvements and their condition. The 
prospectus shall also disclose the 
following: 

(i) Estimated market value of the 
forage per head month of grazing use; 


(ii) The minimum bid price the agency 
will accept; 

(iii) Any required range 
improvements; and 

(iv) The minimum qualifications that 
applicants must meet to be eligible for a 
permit. 

(3) Copies of the applicable grazing 
permit, allotment management planning 
documents and allotment maintenance 
requirements, and the latest annual 
permittee instructions shall be made 
available to all prospective bidders 
upon request. 

(d) Submission of bid. Each applicant 
shall submit an application for the 
grazing permit, along with a sealed bid 
for the grazing fee, and a bid deposit of 
10 percent of the total amount of the bid. 

(e) Qualifications and Deposit 
Refunds. Upon opening applicants bids, 
the authorized officer shall determine 
whether each bidder meets the 
qualifications to hold a permit as-set 
forth in Subpart A of this part and shall 
refund the deposit to any applicant who 
is not qualified or who does not offer the 
high bid. 

(f) Permit Issuance. The authorized 
officer shall issue the grazing permit to 
the qualified high bidder, except as 
provided in paragraphs ((2) and (f}(2) 
of this section. The winning qualified 
bidder receives the privilege of 
obtaining or renewing a grazing permit 
and is billed for the occupancy offered 
and forage sold. 

(1) Priority for Reissuance. On 
allotments where a current it is 
expiring and competition has been held 
on @ new grazing permit, the current 
grazing permittee shall have priority for 
retaining the permit. Accordingly, an 
applicant who holds the permit on the 
allotment under bid, who has a 
satisfactory record of performance 
under that permit, and who is not the 
high bidder for the future i 
privileges in the specified allotment 
shall be offered the opportunity to 
match the high bid and thereby retain 
the permit. Should there be more than 
one existing permittee in the allotment 
under bid, each shall be offered the 
option of meeting the high bid; if only 
one current permittee opts to meet the 
high bid, the remaining allowable 
grazing use shall be awarded to the 
initial high bidder. 

(2) Identical Bids. In cases of identical 
bids, the selection of the successful 
applicant shall be made through a 
drawing. 

(g) Computation of Successful 
Bidder’s Annual Fee—({1) Annual Fee 
Basis. The highest bid received shall 
establish the base grazing value in the 
initial year of the grazing permit for 
each allotment offered. The annual 
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grazing fee shall equal the base grazing 
value, adjusted by the current period's 
hay price index for the relevant 
subregion as described in § 222.53 (b}(1) 
and (b)(3). less the value of any agency 
required range improvements. This hay 
price index shall be based on 3-year 


-average hay prices and annually reflect 


the percent change in the cost of 
alternative livestock feed. 

(2) Grazing Fee Credits for Range 
Improvements. Any requirements for 
permittee construction or development 
of range improvements shall be 
identified through a cooperative 
agreement and incorporated into the 
grazing permit, with credits for such 
improvements to be allowed toward the 
annual grazing fee. Maintenance of 
range improvements specified in 
allotment management planning 
documents or the grazing permit does 
not qualify for grazing fee credits. 

(h) No Bids Received. If qualified 
sealed bids are not received, the 
authorized officer reserves the right to 
conduct an oral auction using the 
minimum bid price established under 
paragraph (b) of this section or to 
establish grazing fees through 
noncompetitive grazing fee procedures 
specified in § 222.53 of this subpart. 

Date: January 9, 1989. 

George M. Leonard, 

Associate Chief. 

[FR Doc. 89-3167 Filed 2-9-89; 8:45 am] 
BILLING CODE 3410-11-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
(FRL-3517-5] 


Approval and Promuigation of 
Implementation Plans— 
Massachusetts; Non-CTG RACT 
Determination for Spalding 
Worldwicie Corp. in Chicopee 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is proposing to approve 
a proposed State Implementation Plan 
revision submitted by the 
Commonwealth of Massachusetts. The 
revision establishes and requires the use 
of reasonably available control 
technology (RACT) to reduce volatile 
organic compound (VOC) emissions 
from certain processes at Spalding 
Corporation in Chicopee. The intended 
effect of this action is to propose 
approval of a source-specific RACT 
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determination made by the 
Commonwealth of Massachusetts in 
accordance with commitments of its 
approved 1982 Ozone Attainment Plan. 
This action is being taken under section 
110 of the Clean Air Act. 


DATES: Comments must be received by 
March 13, 1989. Public comments on this 
document are requested and will be 
considered before taking final action on 
these SIP revisions. 


ADDRESSES: Comments may be mailed 
to Louis F. Gitto, Director, Air 
Management Division, Room 2313, JFK 
Federal Bldg., Boston, MA 02203. Copies 
of the submittal and EPA's evaluation 
are available for public inspection 
during normal business hours at the 
Environmental Protection Agency, Room 
2313, JFK Federal Bidg., Boston, MA 
02203 and the Department of 
Environmental Quality Engineering, 
Division of Air Quality Control, 8th 
Floor, One Winter Street, Boston, MA 
02108. 


FOR FURTHER INFORMATION CONTACT: 
Cynthia L. Greene (617) 565-3244; FTS 
835-3244. 


SUPPLEMENTARY INFORMATION: On 
February 4, 1988 the Massachusetts 
Department of Environmental Quality 
Engineering (DEQE) submitted a 
proposed revision to its State 
Implementation Plan (SIP) for Spalding 
Sports Worldwide Corporation 
(Spalding) in Chicopee. This revision 
includes reasonably available control 
technology (RACT) determinations for 
four processes at Spalding Corporation. 
The uncontrolled potential emissions of 
these four processes are greater than 100 
tons per year (TPY) and are not covered 
by an EPA published Control Technique 
Guideline (CTG) document. 

Massachusetts submitted a regulation, 
310 CMR 7.18(17), requiring RACT on all 
such non-CTG sources as part of its 
approved 1982 Ozone Attainment Plan 
(48 FR 51480). In a November 17, 1982 
letter to EPA, the DEQE committed to 
submit each of the 100 TPY individual 
RACT determinations to EPA for 
incorporation into the Massachusetts 
SIP as a source-specific SIP revision. 

This revision includes a Plan 
Approval and a proposed Amendment 
to that Plan Approval proposed by the 
DEQE to impose RACT on four 
processes at Spalding that are not 
covered by a CTG. This is in accordance 
with SIP Regulation 310 CMR 7.18(17). 
The DEQE has calculated that the VOC 
emissions at Spalding will be reduced 
from 541.2 TPY in 1982 to 126.3 TPY in 
1986 (a 76.7% reduction) as a result of 
imposing RACT. 


The RACT control plan, as specified 
in the October 7, 1985 Plan Approval 
and the proposed Amendment dated 
December 9, 1987, requires that Spalding 
meet the following emission rates by 
September 30, 1986: 

(1) 0.0158 pounds VOC per dozen golf 
balls; 
(2) 0.0104 pounds VOC per golf club; and 
ee pounds VOC per inflatable 
all. 

Additionally Spalding is required to 
emit, on an after control basis, less than 
100 TPY. Formulation data for each 
coating used on these three 
manufacturing processes is to be kept on 
site and may be checked by Reference 
Method 24.. The DEQE’s proposed Plan 
Approval states that compliance with 
the emission limitations will be done on 
a monthly averaging time basis. The 
proposed Plan Approval also requires 
Spalding to install a tamper-proof 
counting system for the golf ball 
manufacturing process. 

These emission limits are not 
acceptable to EPA as RACT as currently 
drafted. Because Spalding makes 
different types of golf balls, golf clubs 
and inflatable balls, a limit on total 
emissions from each of these processes 
constitutes a bubble. Morever, as DEQE 


- has specified that each processes’ 


emission rate is to be met on a monthly 
averaged basis, these emission rates 
constitute a bubble control strategy 
involving long-term (greater than 24 
hours) averaging. DEQE’s SIP revision 
request does not meet EPA’s December 
4, 1986 Emission Trading Policy (51 FR 
43814). In particular it does not meet 
Appendix D of that policy, the January 
20, 1984 memorandum entitled 
“Averaging Times for Compliance with 
VOC Emission Limits—SIP Revision 
Policy.” For these reasons, EPA is 
requiring that the Plan Approval and 
proposed Amendment be amended to 
specify emission rates in pounds of VOC 
per gallon of coating (minus water and 
photochemically reactive solvents) for 
each coating/ painting operation in the 
manufacturing of golf balls, golf clubs, 
and inflatable balls, before EPA will 
take final action on this determination. 

Additionally the DEQE’s RACT 
determination requires the following 
changes in Spalding’s manufacturing 
processes to reduce the emissions of 
VOCs: 


Golf Balls 


—Elimination of a second coat of paint 

—Reduction of overspray 

—Increased solids use in the urethane 
topcoat 

—Mechanical stripping of rejected golf 
balls 


6431 


—Cessation of chemical stripping of 
rejected golf balls 
—Changes in the spray booth design 


Golf clubs 


—Elimination of the finish spray 
operation 


Inflated balls 


—Elimination of the painting of 
basketballs 


Miscellaneous 


—Employment of a cleaning tool tha 
uses less VOC 
EPA has reviewed the proposed Plan 

Approval and supporting documents 

submitted by the DEQE regarding this 

RACT determination. EPA generally 

concurs with the DEQE’s determination 

for reducing VOCs at Spalding 

Corporation. However, EPA believes 

that this RACT determination is not 

enforceable as written because of the 
emission limits, compliance date and 
recordkeeping and reporting 
requirements. The RACT reductions, 
therefore, may not be achieved. 

The SIP revision must be amended, as 
indicated below, in order for EPA to 
take final action to approve it. 

(1) The Plan Approval must be 
amended to require emission limits in 
pounds of VOC per gallon of coating 
(minus water and photochemically 
nonreactive solvents) for each coating/ 
painting manufacturing process; 
compliance with these limits must be 
determined through Reference Method 
24. 
(2) The calculation methods to be 
used to determine compliance must be 
included as part of the formal! SIP 
submittal. 

(3) The Plan Approval must be 
amended to require as an enforceable 
condition, the use of the maintenance/ 
too! room unit that emits fewer VOCs. 

(4) The December 9, 1987 proposed 
Amendment to the Plan Approval must 
be revised to specifically require as 
conditions: 

a: A final compliance date no later than 
December 31, 1986 (DEQE has 
indicated a September 30, 1986 date), 

b. That the formulations for all coatings 
be maintained on site and made 
available to DEQE and/or EPA upon 
request, 

c. That the VOC content of the 
formulations will be determined by 
Reference Method 24, 

d. Recordkeeping requirements 
sufficient to determine compliance. 
(5) A copy of the recordkeeping forms 

to be used for reporting compliance 

must be included in the formal SIP 
submittal. 





The amendments to the Plan Approval 
and Amendment must be incorporated 
into the version of those documents 
formally submitted as a revision for 
EPA's final approval and incorporation 
into the SIP. If DEQE's final Plan 
Approval and Amendment do not 
incorporate the requirements outlined in 
this notice, EPA will withdraw this 
proposed approval action and take 
action to disapprove DEQE’s SIP 
revision request. 

EPA is soliciting public comments on 
the issues discussed in this notice or on 
other relevant matters. These comments 
will be considered before taking final 
action. Interested parties may 
participate in the Federal rulemaking 
procedure by submitting written 
comments to the address above. 

These revisions are being proposed 
under a procedure called “parallel 
processing” (47 CFR Part 27073). If the 
proposed revisions are substantially 
changed, in areas other than those 
identified in this notice, EPA will 
evaluate those and may publish 
a revised NPR. If no substantial changes 
are made other than those areas cited in 


this notice, EPA will publish a Final 
Rulemaking Notice on the revisions. The 
final rulemaking action by EPA will 
occur only after the SIP revisions have 
been adopted by Massachusetts and 
submitted to EPA for incorporation into 
the SIP. “Parallel processing”, it is 
estimated, will reduce the time 
necessary for final approval of these SIP 
revisions by 3 to 4 months. 


Proposed Action 

EPA is proposing to approve the 
DEQE'’s proposed RACT determination 
for the four non-CTG processes at 
Spalding Corporation. Final EPA 
approval is contingent upon the DEQE 
amending its Plan Approval and 
Amendment to that Plan Approval, as 
indicated in this notice, prior to their 
formal submittal to EPA for 
incorporation into the SIP. If DEQE’s 
final Plan Approval and Amendment do 
not incorporate the requirements 
outlined in this notice, EPA will 
withdraw this proposed approval action 
and take action to disapprove DEQE’s 
SIP revision request. 
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Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substential number of small entities. 
(See 46 FR 8709). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

The Administrator's decision to 
approve or disapprove the plan 
revisions will be based on whether it 
meets the requirements of sections 
110(a)(2)(A}-{K) and 110 (a)(3) of the 
Clean Air Act, as amended, and EPA 
regulations in 40 CFR Part 51. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Hydrocarbons, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements. 

Authority: 42 U.S.C. 7401-7642. 

Date: September 29, 1988. 

Michael R. Deland, 

Regional Administrator, Region I. 

[FR Doc. 89-3194 Filed 2-9-89; 8:45 am] 
BILLING CODE 6560-50-M 





Conservation Service (ASCS), USDA. 
ACTION: Notice of Meeting. 


SUMMARY: The National Conservation 


County Conservation Review Groups 
with respect to the operational features 
of the Agricultural Conservation 
Program, the Emergency Conservation 
Program, and the Forestry Incentives 
Program. Comments and suggestions 
will be received from the public 
concerning these conservation and 
environmental p administered 
by the Agricultural Stabilization and 
Conservation Service (ASCS). 

DATE: Meeting Date: February 17, 1989. 
aADpRESS: Meeting Location: Room 5219 
South Building, U.S. Department of 
Agriculture, 14th and Independence 
Avenue, SW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Chief, Conservation Programs and 
Automation Branch, Conservation and 
Environmental Protection Division, 
ASCS, U.S. Department of Agriculture, 
Room 4723, South Building, Washington, 
DC 20013, 202-447-7333. 
SUPPLEMENTARY INFORMATION: The 
National Conservation Review Group 
meeting is scheduled to be held from 
9:00 a.m. to 12:00 noon on February 17, 
1989, in Room 5219 South Building, U.S. 
Department of Agriculture, Washington, 
DC. Meeting sessions will be open to the 
public. The agenda will include 
consideration of State and County 
Review Group recommendations for 
changes in the administrative 
procedures and policy guidelines of the 
ACP, ECP, and FIP. An opportunity will 


be provided for the public to present 
comments at the meeting on these 
conservation and environmental 
programs administered by ASCS. 
Because of time constraints and 
anticipated participation from interested 
individuals and groups, comments will 
be limited to not more than 5 minutes. 
Individuals or groups interested in 
making recommendations may also 
make them in writing and submit them 
to Chief, Conservation Programs and 
Automation Branch, Conservation and 
Environmental Protection Division, 
ASCS, U.S. Department of Agriculture, 
Room 4723-S, Washington, DC 20013. 
The meeting may also include 
discussion of current procedures, 
— and — relevant to the 
implementation of these programs. 
Because of the limitations of space 
available, persons desiring to attend the 
meeting should call Mr. Vincent Grimes 
(202) 447-7333 to make reservations. 


Signed at.Washington, DC, on February 6, 
1989. 
Milton J. Hertz, 
Administrator, Agricultural Stabilization and 
Conservation Service. 
[FR Doc. 89-3210 Filed 2-9-89; 8:45 am] 
BILLING CODE 3510-05-M 
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DEPARTMENT OF COMMERCE 
international Trade Administration 
[A-588-802] 


Final Determination of Sales at Less 
Than Fair Value: 3.5” Microdisks and 


- Coated Media Thereof From Japan 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice. 


SUMMARY: We have determined that 3.5” 
microdisks and coated media thereof 
from Japan are being, or are likely to be, 
sold in the United States at less than fair 


‘value. The U.S. International Trade 


Commission (ITC) will determine, within 
45 days of the publication of this notice, 
whether these imports are materially 
injuring, or are threatening material 
injury to, a United States industry. 
EFFECTIVE DATE: February 10, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Contact Loc Nguyen or Charles Wilson, 
Office of Antidumping Investigations, 
Import Administration, International 
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Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230, telephone: (202) 377-3530 or 
377-5288. 


SUPPLEMENTARY INFORMATION: 
Final Determination 


We have determined that 3.5” 
microdisks and coated media thereof 
from Japan are being, or are likely to be, 
sold in the United States at less than fair 
value, as provided in section 735(a) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1673d{a)) (the Act). The estimated 
weighted-average margins are shown in 
the “Continuation of Suspension of 
Liquidation” section of this notice. 

Case History 

On September 23, 1988, we made an 
affirmative preliminary determination 
(53 FR 38045, September 29, 1988). The 
following events have occurred since the 
publication of that notice. 

The questionnaire from 
Sony Corporation (Sony) were verified 
in Japan between October 3 and 
October 7, and in the United States from 
October 24 through October 26, 1988. 

The questionnaire responses from 
Hitachi Maxell, Ltd. (Hitachi) were 
verified in Japan from October 6 through 
October 14, 1988, and in the United 
States on October 27 and October 28. 

The questionnaire responses from Fuji 
Photo Film Company, Lid. (Fuji) were 
verified in Japan from October 3 through 
October 7, and in the United States from 
October 19 through October 21. 

On November 1, 1988, the Department 
postponed the date of the final 
determination to February 6, 1989 (53 FR 
44933, November 7, 1988), at the request 
of one of the respondents, as provided 
for in section 735(a)(2){A) of the Act. 

On December 7, 1988, the Department 
held a public hearing. Interested parties 
also submitted comments for the record 
in their pre-hearing briefs of November 
30, 1988, and in their post-hearing briefs 
of December 15, 1988. 


Scope of Investigation 


The United States has developed a 
system of tariff classification based on 
the international harmonized system of 
customs nomenclature. On January 1, 
1989, the U.S. tariff schedules were fully 
converted to the Harmonized Tariff 
Schedule (HTS), as provided for in 





section 1201 et seq. of the Omnibus 
Trade and Competitiveness Act of 1988. 
All merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after this date is now classified solely 
according to the HTS item numbers. As 
with the TSUSA numbers, the HTS 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive as to the 
scope of the product coverage. 

The products covered by this 
investigation are 3.5” microdisks and 
coated media thereof from Japan and 
are currently provided for under 
subheading 8523.20.0000 of the HTS. 
These products were previously 
provided for in item 724.4570 of the 
TSUSA. 

A 3.5” microdisk is a tested or 
untested magnetically coated polyester 
disk with a steel hub encased in a hard 
plastic jacket. 3.5” microdisks are used 
to record and store encoded digital 
computer information for access by 3.5” 
floppy disk drive. They include single- 
sided, double-sided or high density 
formats. 

Coated media is the flexible recording 
material used in the finished microdisk. 
Media consists of a polyester base film 
to which a coating of magnetically 
charged particles is bonded. It is 
intended for use specifically in a 3.5” 
floppy disk drive. 

Respondents have argued that the 
merchandise included in the scope of 
investigation constitutes four separate 
“classes of kinds” of merchandise, 
namely 3.5” double density (DD) media, 
3.5” high density (HD) media, 3.5” DD 
microdisks and 3.5” HD microdisks. In 
our preliminary determination, the 
Department found that these products 
constitute one “class or kind” of 
merchandise. After carefully reviewing 
this issue, we have found no reason to 
alter this decision. In determining that 
3.5” coated media (both DD and HD) 
and 3.5” finished microdisks (both DD 
and HD) are of the same “class or kind” 
of merchandise, we have considered the 
following factors: 1) The physical 
characteristics of the merchandise; 2) 
the expectations of the ultimate 
purchasers; 3) the ultimate use of the 
merchandise; 4) the channels of trade in 
which the merchandise moves; and 5) 
the manner in which the merchandise is 
advertised and displayed. The Court of 
International Trade has endorsed these 
criteria ir determining whether a 
product is within the “class or kind” of 
merchandise described in a prior 
antidumping finding (See Diversified 
Products Corp. v. United States, 572 F. 
Supp. 883 (Court of International Trade 
1983)). 


The media is the physical and 
technological heart of the 3.5” microdisk 
and its format and material properties 
define the functional characteristics of 
the microdisk. The media alone receives 
bits of data during the recording process 
from direct contact with the head of the 
drive. In addition, the 3.5” media is 
dedicated exclusively for use in the 3.5” 
microdisk. In contrast to the media, the 
packaging parts added during finishing 
are not electromagnetically active. They 
are merely the housing in which the 
electromagnetically active component is 
encased. Therefore, the Department 
does not find that the fact that 3.5” 
media have, in some respectsd, different 
physical characteristics from 3.5” 
finished disks is controlling in this case. 
The important fact here is that the 3.5” 
media is the memory of the microdisk— 
its sole electromagnetically active 
component. Therefore, with respect to 
the first criterion, we determine that the 
characteristics of the 3.5” media and 
microdisk are the same. 

Because the media is the physical and 
technological heart of the microdisk and 
because 3.5” media is dedicated for use 
exclusively in the 3.5” microdisk, both 
the ultimate use and the expectations of 
the ultimate purchaser of the 3.5” media 
are the same as for the 3.5” finished 
microdisk, thus satisfying both the 
second and the third criteria cited above 
(See Mitsubishi Electronic Corp. v. 
United States, Slip op. 88-152 (Court of 
International Trade, October 31, 1988). 

In terms of the fourth criterion, 3.5” 
media and 3.5” finished microdisks 
move in the same channels of trade. 
Although media must be further 
manufactured for use as finished 
microdisks, there is no other use for 
media in the floppy disk industry. Many 
U.S. importers purchase both 3.5” media 
and 3.5” finished disks for resale to the 
ultimate end-user. 

As for the fifth criterion, because 3.5” 
media are used exclusively in the 
production of 3.5” finished microdisks, 
the only manner in which they are 
advertised and displayed is in the form 
of finished microdisks. There is no 
separate advertising of media. 

Based upon this analysis, the 
Department concludes that 3.5” media | 
and 3.5” microdisks are within the same 
“class or kind” of merchandise. 

The Department also determines that 
3.5” DD media and microdisks and 3.5” 
HD media and microdisks are within the 
same “class or kind” of merchandise. 
3.5” DD media and microdisks and 3.5” 
HD media and microdisks are 
practically identical with respect to 
format size, design technology, 
production processes, packaging, uses 
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and channels of trade. The fact that HD 
media and microdisks have more __ 
capacity and are higher performance 
items than DD media and microdisks 
represents a refinement—rather than a 
major shift—in microdisk media 
technology. There is no difference in 
physical appearance or characteristics 
between the DD and HD microdisk. The 
coating formulations of the DD and HD 
media and microdisks are similar and 
the same microdisk coating equipment is 
used for DD and HD microdisk 
production. Furthermore, DD disks can 
be used in HD drives and, because DD 
disks are much cheaper, HD drive 
owners continue to buy and use DD 
disks. Most dealers and distributors 
have expanded their portfolios to 
include HD as well as DD disks. 
Therefore, the first and third criteria 
cited above are met. 

DD and HD microdisks are also within 
the same class or kind of merchandise in 
terms of channels of trade, advertising, 
and consumer expectations. The 
introduction of HD drives has created 
demand for both HD and DD disks, 
because DD disks can be used in both 
HD and DD drives. HD drive owners use 
DD microdisks for software and data 
storage purposes, for specific data or 
programming needs that can be filled 
readily by the less expensive DD disks 
and for data interchange with DD drive 
users. There is, therefore, a very basic 
inter-generational continuity that links .. 
the DD and the HD formats. 

As a result of its analysis, the 
Department concludes that DD media 
and microdisks and HD media and 
microdisks are within the same “class or . 
kind” of merchandise. 

Petitioner requested in the petition 
that we include within the scope of this 
investigation coated media produced in 
Japan and finished into 3.5” microdisks 
in third countries prior to importation 
into the United States. In our notice of 
initiation, the Department tentatively 
agreed to include such imports. 
However, based on the arguments 
presented by a Canadian microdisk 
finisher, Kao-Didak, we preliminarily 
determined to include from the scope of 
this investigation third country imports 
of finished microdisks containing 
Japanese media. 

We verified the submissions of Kao- 
Didak and confirmed the following facts 
which had served as the basis of our 
preliminary determination: (1) In the 
finishing process currently used by Kao- 
Didak, burnishing is extremely . 
important to the technical performance 
levels of the finished microdisk because 
burnishing affects the surface 
characteristics and electromagnetic 
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properties of the media; (2) Kao-Didak’s 
finishing process requires a substantial 
capital outlay and an extremely high © 
degree of technical precision; (3) the 
facilities used by Kao-Didak to perform 
these operations represent an 
investment in state-of-the-art equipment 
and the employment of highly trained 
technical personnel; (4) the value of the 
Japanese media is only a small fraction 
of the value of the microdisk finished in 
the process used by Kao-Didak; and (5) 
the capital and technology intensive 
nature of Kao-Didak’s finishing process 
indicates that media finishing of the 
kind performed by Kao-Didak is not the 
type of operation that can be set up and 
undertaken easily in any country. Given 
these verified facts, we have concluded 
that when Japanese media is finished in 
Canada by Kao-Didak in this manner, 
the finished microdisk becomes a 
product of Canada for country-of-origin: 
purposes under the antidumping law, 
and thus is not within the scope of this 
-investigation. (In this regatd, we note ~ 
that the determinations.of “class or ~ 
kind” and the country-of-origin involve 
two separate inquiries.) - 

The process for finishing media 
currently used by Kao-Didak is readily © 
distinguishable from the relatively 
simple assembly process that was used — 
by third country product assemblers in 
the Erasable Programmable Read Only 
Memories (EPROMs) from Japan; Final 
Determination of Sales at Less than Fair 
Value, 51 FR 39680, 39685 (October 30, 
1986}. In EPROMs, once the 
semiconductor dice left Japan, they 
possessed all the essential qualities to 
function in a commercially reliable 
manner, and none of the operations 
performed in Singapore affected the 
character or performance of the dice 
themselves. Product assemblers in 
Singapore merely encapsulated the 
Japanese-produced semiconductor dice 
in a relatively unsophisticated operation 
which required little capital investment 
in Singapore and which could have been 
accomplished relatively easily in any 
country. Therefore, we determined that 
this relatively superficial finishing of 
EPROM semiconductors did not 
transform these products into products 
of Singapore for country-of-origin 
purposes under the antidumping law. 

In contrast to EPROMs, the media is 
first burnished at Kao-Didak prior to its 
integration with other components. 
Burnishing involves rotating the coated 
media through a burnishing tape to 
remove surface defects as well as dust 
and scratches. By achieving optimum 
surface smoothness, burnishing ensures 
that the microdisk will be a 
commercially reliable product. This 


processing of the media itself is not a 
simple assembly process which leaves 
the magnetic disk unchanged. Rather, it 
constitutes a significant manufacturing 
step and is critical to our determination 
that the country-of-origin is Canada. 

Following our preliminary 
determination, petitioner identified 
certain microdisk finishers in other third 
countries which allegedly employ a 
process substantially more labor- 
intensive than the type of operation 
employed by Kao-Didak. However, no 
facts have yet been presented or verified 
that would enable us to substantiate the 
allegations regarding the operations in 
other third countries at this time. Should 
this investigation-lead to the issuance of 
an antidumping duty order, and an 
interested party brings to our attention 
information on imports of 3.5” 
microdisks incorporating Japanese 
media from a finisher other than Kao- 
Didak, we will examine such imports to 
determine whether the process by which 
they. were finished provides a basis for 
their inclusion in the scope of the order. 
Standi 

The respondents have argued that the 
petitioner, Verbatim Corporation 
(Verbatim), has no standing to file a 


petition against 3.5” microdisks because 


(1) it has not established that it has the 
support of the relevant industry, defined 
as a majority of the producers of the like 
product, 19.U.S.C. 1677(4){A); and (2) 
Verbatim does not qualify as.a 
manufacturer or producer of the “like 
product” under subparagraphs (C), (D) 
or (E) of 19 U.S.C..1677(9). 

With regard to the question of 
whether Verbatim has the support of the 
relevant industry, the statutory 
provision governing the standing of 
parties to bring petitions requires the 
commencement of an investigation 
“whenever an intereted party * * * files 
a petition * * * on behalf of an 
industry” (section 732({b)(1) of the Act). 
As we have stated in prior cases (see 
e.g., Final Determination of Sales at 


' Less than Fair Value: Certain Electrical 


Conductor Aluminum Redraw Rod from 
Venezuela, 53 FR 24755 (June 30, 1988)), 
the Department relies upon the 
petitioner's representation that it has 
filed “on behalf of” the domestic 
industry until it is affirmatively shown 
that a majority of the domestic industry 
opposes the petition. The Department 
bases this position on the fact that 
neither the Act nor its legislative history 
restricts access to the unfair trade laws 
by requiring. that parties petitioning for 
relief under these laws establish 
affirmatively that a majority of the 
members of the relevant domestic 
industry supports the petition. The only 
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requirement is that the party filing the 
petition act as the representative of the 
domestic industry. 

In this case, no member of the 
domestic industry has objected to the 
petition. Only respondenis have raised 
the issue. Absent evidence of opposition 
to the petition by members of the 
domestic industry, the Department has 
no basis to conclude that a majority of 
the industry opposed the petition. 
Therefore, the Department finds that 
Verbatim has filed on behalf of the 
domestic industry. 

. Wealso find that Verbatim is an 
interested party with respect to 3.5” 
microdisks and coated media thereof, 
because Verbatim produces 3.5” DD 
media, which is within the same class or 
kind of merchandise as 3.5” DD 
microdisks and 3.5” HD media and 
microdisks. 

Although the parties submitted 
various arguments on the standing issue, 
we have not received sufficient evidence 
to reach a decision contrary to that in 
our preliminary determination. 
Furthermore, we placed great 
importance on the ITC’s finding of one 
like product and one industry when 
formulating our preliminary 
determination. Accordingly, should the 
ITC find in its final determination mure 
than one like product, we will consider 
the issue of whether Verbatim has 
standing with respect to each of the 
ITC’s like product categories. Such an 
analysis would take into account 


~Verbatim's activities as 9 manufacturer, 


producer or wholesaler for each of those 
like products. If we determine at that 
time that Verbatim lacks standing for 
any of the like products, we will rescind 
the initiation of this investigation as it 
pertains to those products. 

In conclusion, the Department 
reaffirms its preliminary determination 
in this case that the petitioner has 
standing to bring this petition. Our 
determination is based on the fact that 
(1) Verbatim produces a “like” product; 
(2) Verbatim filed its petition on behalf 
of the microdisk industry; (3) no member 
of the domestic industry has objected to 
the petition. 


Period of Investigation 


The period of investigation for 3.5” 
microdisks and coated media thereof 
from Japan was September 1, 1987 
through February 29, 1988. 


Fair Value Comparisons 


To determine whether sales of 3.5” 
microdisks and coated media thereof 
from Japan in the United States were 
made at less than fair value, we 
compared the United States price (using 


BEST COPY AVAILABLE 





both purchase price and exporter's sales 
price) with the foreign market value. 
Virtually all of the respondents’ sales to 
’ the United States were used for such or 
similar comparisons. 


United States Price 
Purchase Price 

As provided in section 772(b) of the 
Act, we used the purchase price to 
represent the United States price for 
sales of 3.5” microdisks and coated 
media thereof where sales were made to 
an unrelated purchaser prior to 
importation of the product into the 
United States. We calculated purchase 
price based on packed F.O.B. prices. We 
made deductions, where appropriate, for 
foreign inland freight and insurance and 
foreign brokerage and handling. 


Exporter’s Sales Price 


For all exporter’s sales price sales, the 
subject merchandise was imported into 
the United States by a related importer 
before being sold to the first unrelated 


To calculate exporter's sales price in 
accordance with section 772(c) of the 
Act, we used the packed, delivered, duty 
paid prices of 3.5” microdisks and 
coated media thereof to unrelated 
purchasers in the United States. We 
made deductions, where appropriate, for 
foreign inland freight and insurance, 
foreign brokerage and handling charges, 
ocean/air freight, marine/air insurance, 
US. duty, U.S. brokerage and handling 
charges, U.S. inland freight insurance, 
discounts and allowances, rebates and 
price protection. 

We made deductions under 
§ 353.10(e)(2) of our regulations for 
direct and indirect selling expenses 
incurred by or for the account of the 
exporter in selling 3.5” microdisks and 
coated media thereof in the United 
States. Direct selling expenses were 
deducted for U.S. credit, warranties, 
advertising, sales promotion and 
repacking for shipment to the customer. 
For Fuji and Sony, indirect selling 
expenses were comprised of indirect 
selling expenses incurred outside the 
United States, U.S. indirect selling 
expenses of the related reseller in the 
United States related commissions and 
inventory carrying costs. For Hitachi, 
indirect selling expenses were 
comprised of indirect selling expenses 
incurred outside the United States, U.S. 
indirect selling expenses of the related 
reseller in the United States, and 
inventory carrying costs. Pursuant to 
§ 353.10{e)(1) of our regulations, we also 
deducted commissions paid to unrelated 
parties for all three respondents. The 
total of the indirect expenses and 


commissions formed the cap for the 
allowable home market indirect selling 
expenses offset under § 353.15(c) of our 
regulations. 

Foreign Market Value 


In accordance with section 773(a) of 
the Act, we calculated foreign market 
value based on the packed, delivered or 
ex-works prices to related and unrelated 
customers in the home market. In our 
preliminary determination, we included 
sales to related customers, pursuant to 
19 CFR 353.22(b), since we determined 
at that time that the prices paid by those 
customers were comparable to the 
prices paid by unrelated customers. 
However, we said at the time of the 
preliminary determination that “if we 
were unable to ascertain at verification 
that the prices to related and unrelated 
customers in the home market are 
comparable, we will use only the sales 
to unrelated customers in calculating 
foreign market value in our final 
determination.” For Sony and Fuji, we 
verified that the net prices paid by 
related customers for identical 
microdisk items were comparable to the 
prices paid by unrelated customers; 
therefore, for purposes of the final 
determination, we have included Sony 
and Fuji's sales to related customers in 
calculating the foreign market value. For 
Hitachi, we verified that the net prices 
paid by related customers are not at 
“arms length”; therefore, we have not 
included Hitachi's sales to related 
customers in calculating the foreign 
market value in our final determination. 

We made deductions from the home 
market price, where appropriate, for 
inland freight and insurance, handling, 
cash discounts, rebates, ship and debit 
and price protection. We deducted the 
home market packing cost from the 
foreign market value and added U.S. 
packing costs. 

Where appropriate, we made further 
adjustments to the home market price to 
account for differences in the 
merchandise due to differences in 
consumer packaging, in accordance with 
section 773(a)(4)(B) of the Act. 

For comparisons involving purchase 
price sales, we made adjustments to the 
home market price, where appropriate, 
for differences in credit expenses, 
advertising and promotion, pursuant to 
19 CFR 353.15. 

For comparisons involving exporter's 
sales price transactions, we made 
further deductions from the home 
market price, where appropriate, for 
credit expenses, advertising and 
promotion. We deducted indirect selling 
expenses incurred on home market sales 
up to the amount of commissions and 
indirect selling expenses incurred on 
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sales in the U.S. market, in accordance 
with § 353.15(c) of our regulations. 


Currency Conversion 


For comparisons involving purchase 
price transactions, we used the official 
exchange rates in effect on the dates of 
sale, in accordance with § 353.56(a)(1) of 
the Commerce Regulations. For 
comparisons involving exporter’s sales 
price transactions, we used the official 
exchange rates in effect on the dates of 
the sale, in accordance with section 
773(a)(1) of the Act, as amended by 
section 615 of the Trade and Tariff Act 
of 1984. All currency conversions were 
made at the rates certified by the 
Federal Bank of New York. 


Verification 


As provided in section 776(b) of the 
Act, we verified all information used in 
reaching the final determination in this 
investigation. We used standard 
verification procedures, including 
examination of relevant accounting 
records and original source documents 
provided by the respondents. 


Interested Party Comments 
General Comments 


Comment 1: Respondents argue that, 
since Verbatim Corporation did not 
produce microdisks in the United States 
at the time the petition was filed, it did 
not have standing as a U.S. producer of 
the “like product.” Furthermore, 
respondents argue that Verbatim has 
not established that it has the support of 
the relevant industry. 

Petitioner argues that it has standing 
to file a petition that includes 
microdisks because it is a domestic 
producer of the “like product” in this 
investigation. 

DOC Position: We have determined 
that the petitioner has the requisite 
standing, as discussed in the “Standing” 
section above. 

Comment 2: Petitioner argues that 
there is one class or kind of 
merchandise in this investigation, 
encompassing different density formats 
of 3.5” microdisks such as HD and DD. 

Respondents argue that the 
merchandise included in the scope of 
investigation as described in the 
initiation and preliminary determinaticn 
notices constitutes four separate classes 
or kinds of merchandise, DD media, DD 
microdisks, HD media, and HD 
microdisks. 

DOC Position: We have determined 
the 3.5” coasted DD and HD media and 
DD and HD Microdisks constitute the 
same class or kind of merchandise, as 
discussed in the “Scope of 
Investigation” section of this notice. 
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Comment 3: Petitioner asserts that this 
investigation must be open-ended with 
respct to future generations of 3.5” 
microdisks. Petitioner states that in 
determining whether merchandise 
developed after the issuance of an 
antidumping order is included within 
that order, the Department's well 
established practice is to perform a 
“class or kind” analysis. Thus, petitioner 
argues that any scope determination 
with respect to a future generation of 3.5 
microdisk must await the availability of 
the commercial and technical data 
necessary to such an analysis. Verbatim 
anticipates the development and 
commercialization of future generations 
of 3.5” disks featuring greater memory 
capacity than 3.5” formats now on the 
market. Verbatim further anticipates 
that these new formats and media will 
likely fall within the product scope of 
the investigation, as defined by the 
Department in its Notice of Initiation 
product descriptions, and may well 
belong to the same class or kind of 
merchandise as the imports subject to 
investigation. Therefore, it would be 
premature for the Department to exclude 
future generation microdisk products 
from the scope of the investigation 
before facts about their development, 
distribution, and use are available. 

Respondents agree with petitioner 
that future generations of microdisk 
products should be left open. However, 
they assert that the scope of 
investigation language as written in the 
initiation and preliminary determination 
is too broad and would automatically 
include future generations of microdisks. 
They argue, therefore, that the 
Department would narrow the scope 
language. 

DOC Position: We agree that it would 
be premature for the Department to 
exclude future generations of microdisks 
from the scope of this investigation. At 
this time, there exists no information 
about the development, distribution and 
use of future generation microdisk 
products on which the Department could 
base such a determination. As for the 
issue of the scope of investigation 
language, we determine that the 
description as written in the initiation 
and preliminary determination best 
describes the present product and 
therefore needs no revision. 

Comment 4: Respondents claimed that 
since petitioner did not allege and the 
Department did not investigate less than 
fair value sales of media, media should 
be excluded from the scope of the 
investigation. 

Petitioner argues that it framed the 
petition to include both finished 
microdisks and coated media thereof. 
Petitioner also states that it could not 


locate meaningful sales data pertaining 
to media and that the antidumping laws 
require a petitioner to include in its 
petition only such information as is 
“reasonably available” to it. Moreover, 
petitioner claims that the Court of 
International Trade recently held that 
where unfinished and finished goods 
belong to the same class or kind, the 
petitioner need not include in the 
petition “inclusive information covering 
all the categories and subcategories for 
all those goods included” in the class or 
kind subject to investigation. Because 
media and finished microdisks belong to 
the same class or kind, Verbatim is not 
required to provide data on media sales. 

DOC Position: We agree with 
petitioner. Because the petition includes 
both finished microdisks and coated 
media thereof and because we 
determine that media and finished 
microdisks are the same class or kind of 
merchandise, it is not necessary for the 
petitioner to allege less than fair value 
sales on all the categories and 
subcategories of the same class or kind 
of merchandise (See Mitsubishi Electric 
Corp. v. United States, op. cit.). 

Comment 5: Petitioner argues that 
exclusion of Japanese media finished in 
third countries from the scope of the 
investigation would be improper and 
would result in widespread 
circumvention of any order issued in 
this case. Petitioner also argues that any 
determination that finishing constitutes 
substantial transformation must be 
made on a case-by-case basis because 
the technological sophistication 
involved and value-added in the country 
of finishing can vary appreciably. The 
Department should then include, on 
either a definitive or presumptive basis, 
imports of media from Japan finished in 
third countries in the scope of this 
investigation. 

Kao-Didak, Ltd., and respondents 
argue that the Department should 
continue to exclude Japanese media 
finished in third countries from the 
scope of the investigation. Kao-Didak 
argues that, at least, it has to be 
included because its manufacturing 
operations are extensive and technically 
sophisticated and account for the bulk 
of the value of the finished microdisks. 
Kao-Didak further argues that media is 
“remanufactured” in Canada through a 
“burnishing” process that is itself a 
critical phase of production. 
Accordingly, Kao-Didak’s 3.5” 
microdisks are properly labelled “Made 
in Canada.” 

Doc Position: We have verified Kao- 
Didak’s submission, and we agree that 
Kao-Didak should be excluded from the 
scope of investigation. As for finishers 
in other third countries, no facts have 
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been presented or verified that would 
enable us to substantiate the allegations 
regarding the operations in other third 
countries at this time. See the “Scope of 
Investigation” section of this noiice. 


Sony Comments 


Comment 1: Sony believes the 
Department should treat home market 
formatting as a direct expense or, 
alternatively, as a physical difference in 
merchandise. Sony states that 
formatting is done to specific disks for 
specific customers. The cost of 
formatting was deducted from the 
selling price of each of these disks and 
this cost was verified. 

Petitioner claims that the cost of 
formatting is a manufacturing cost and 
is properly treated as an indirect selling 
expense. Or, if Sony claims that 
formatted disks are only “similar” to 
nonformatted disks, then it can claim an 
adjustment for differences in physical 
characteristics. 

DOC Position: We agree that 
formatting should be treated as a 
difference in merchandise adjustment. 
However, because there are sufficient 
sales of identical merchandise in the 
home market to compare to the U.S. 
sales, we have dropped all formatted 
sales in the home market from our 
calculation of foreign market value. 

Comment 2: Sony claims that the 
Department mistakenly treated home 
market technical service expenses as an 
indirect selling expense in its 
preliminary determination. Sony 
believes that this expense should be 
treated as a direct selling expense. 

DOC Position: This expense was 
denied in the home market because it 
applies to sales prior to the period of 
investigation. 

Comment 3: Sony believes that any 
deductions for warranty costs on U.S. 
sales should also be made on the home 
market side. Sony states that it gives the 
same warranty on U.S. and home 
market microdisk sales and since the 
microdisks were produced at the same 
facility they should experience the same 
failure rate. Sony states that, since its 
warranty covers the microdisk for a 
lifetime, there are obviously home 
market warranty expenses incurred. 
However, these expenses are minimal 
and do not justify elaborate 
recordkeeping. Sony America’s 
(SONAM) U.S. experience is a 
reasonable proxy measure of the home 
market expense according to Sony. 

Petitioner claims, however, that no 
data was obtained at verification to 
support Sony's claim for home market 
warranty expenses. According to 
petitioner, the information available 





indicates that there were no home 
market warranty expenses; therefore, 
the Department cannot make any 
assumptions about Sony's home market 
warranty expenses based on Sony's 
experience in the U.S. market. Petitioner 
argues that the Department should 
continue to deny this adjustment in the 
final determination. 

DOC Position: We agree with 
petitioner and have denied this expense 
in the home market, because Sony could 
not give us any data at verification to 
support its claim for home market 
warranty. 

Comment 4: Sony says that in the final 
determination the Department should 
treat repackaging performed in the 
United States as either a packing 
expense or a difference in merchandise 
adjustment. U.S.-side packing should be 
treated as an adjustment to foreign 
market value, not as an adjustment to 
U.S. price. Sony claims that repackaging 
performed in the United States is simply 
another part of ESP packing. 

DOC Position: We disagree. 
Repackaging is a direct selling expense 
incurred in the United States on United 
States sales; therefore, we have 
deducted the expense directly from the 
USS. price. 

Comment 5: Petitioner claims that it is 
the established practice of the 
Department to allow adjustments for 
rebates only with respect to sales made 
during the period of investigation. 
According to petitioner, the verification 
report confirms that the microfloppy 
disk {MFD) rebate paid by Sony to 
distributors was based on distributor 


resales of the product previously sold by — 


Sony to the distributors. Petitioner 
believes that this rebate should be 
allocated to those prior sales made by 
Sony to which the rebate applies which 
occurred during the period of 
investigation. Petitioner argues that 
absent the information necessary to 
make this adjustment, the Department 
should disallow the MFD rebate to 
distributors. 

According to Sony, its rebate 
programs took two basic forms, 
payments to purchasers who purchased 
directly from Sony and payments to 
distributors based on the distributor's 
resales. For the first group, Sony could 
directly link the payments with specific 
Sony sales. For the second group, Sony 
was unable to tie distributor resales 
back to Sony sales to those distributors 
on a one-for-one basis. 

DOC Position: We have allowed the 
rebate program based on payments that 
could be linked with specific Sony sales. 


However, we have denied the rebate 
program based on distributor resales. 
This program ended on September 20, 
1987, and was therefore only in effect for 
approximately three weeks during the 
period of investigation. Thus, distributor 
resales that took place during this three- 
week period were likely based on sales 
of the subject merchandise from Sony to 
its distributors prior to the period of 
investigation. 

‘Comment 6: With respect to direct 
customer price protection, Sony credits 
customers with a rebate which is based 
on the customer's inventory as of a 
certain date. The amount of the credit is 
determined by reductions in Sony's 
price made after the customer purchases 
the product at a higher price and places 
the product in inventory. Petitioner 
argues that this rebate cannot be 
allowed as an adjustment to the price of 
home market sales during the period of 
investigation if the payment by Sony is 
based on sales made prior to the period 
of investigation. 

Sony states that it took the most 
conservative approach and reported 
price protection paid during the period 
of investigation as opposed to expenses 
accrued during the period. However, 
Sony claims that this should be changed 
since the verifier apparently perferred 
using expenses accrued during the 
period of investigation. 

DOC Position: We agree with Sony 
and have used the verified accrued 
expenses in our calculation, because the 
accrued expenses are those that are 
directly related to sales made during the 
period of investigation. 

Comment 7: Petitioner believes that 
ocean freight expenses are considerably 
understated. Petitioner urges the 
Department to review Sony's cubic foot 
per microdisk figure as it claims it 
differs substantially from Verbatim’s 
actual experience. 

Sony claims that this expense was - 
thoroughly verified. 

DOC Position: We have verified 
Sony’s ocean freight expenses and have 
used these figures in our calculation. 

Comment 8: Petitioner asserts that the 
Department should not limit the 
calculation of Market Development 
Funds (MDFs) in the U.S. market only to 
payments ‘made, but should also 
consider commitments of MDF made to 
customers. Petitioner believes that these 
amounts should be included in the 
adjustment to U.S. price. 

Sony argues that calculating this 
expense on payments plus commitments 
would constitute double counting. 
SONAM's revised figures are based on 
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payments from 9/1/87-8/31/88 and are 
divided by sales made during the same 
period. 

DOC Position: We verified Sony's 
MDF payments made to customers 
during the period of investigation and 
have used these figures in our 
calculation. 


Fuji Comments 


Comment 1: Petitioner argues that Fuji 
incorrectly reported the shipping dates 
on purchase price sales as the date the 
product cleared Japanese Customs, 
rather than the date the product was 
shipped from the Chofu plant. The 
proper shipping date should be used and 
the time between shipment from Chofu 
and the clearance of the product through 
Japanese Customs should be added to 
the credit period of U.S. purchase price 
sales. 

Fuji argues that the microdisks are 
sent from its Chofu plant to its 
Yokohama facitities for assembly or 
export packing and are considered its 
inventory assets. Only at the time the 
merchandise is shipped to its purchase 
price customers from its Yokohama 
facility does Fuji commence credit 
expenses as a measure of its financing 
of accounts receivables. Fuji states that 
it has corrected the date of shipment to 
the time the merchandise is shipped 
from its Yokohama factory rather than 
the time the merchandise cleared 
Japanese Customs. 

DOC Position: We agree with the 
respondents that credit expenses are 
incurred from the time the merchandise 
is shipped to its purchase price 
customers from its Yokohama facility 
and not from the time it leaves the 
Chofu plant, since part of the finishing 
process, i.e., assembly and packing, is 
done at Yolohama. 

Comment 2: Petitioner asserts that 
Fuji’s reported payment dates on home 
market sales were often not the actual 
payment dates. Petitioner argues that 
the actual payment dates should be 
used, and appropriate adjustments from 
payment terms and credit expense 
should be made. 

Fuji states that most dates of payment 
were correct, some were not. Some 
showed longer dates of payment, some 
shorter. Others indicated partial 
payment on many different dates. Fuji 
claims that, at verification, it provided 
data on the actual credit expenses 
incurred on sales in the home market. 

DOC Position: The corrected 
information on credit expense was 
verified, and we have used this 
information in our calculation. 





Federal Register / Vol. 54, No. 27 / Friday, February 10, 1989 / Notices 


Hitachi Comments 


Comment 1: Petitioner states that with 
respect to Hitachi, the Department 
created separate subgroupings of 
microdisk sales in the home and U.S. 
markets based solely on the presence or 
absence of a printed shutter or label. 

DOC Position: The Department 
disagrees. Hitachi’s methodology for 
matching its home market products with 
its identical U.S. products was correct. 
Comparisons were made based not only 
on the presence or absence of a printed 
shutter or label but were based on the 
major relevant characteristics of 3.5” 
microdisks. Furthermore, product 
comparisons for home market and U.S. 
products conducted at verification 
verified as identical. 

Comment 2: Petitioner states that, for 
Hitachi's purchase price sales, actual 
payment dates must be substituted for 
reported payment dates. 

DOC Position: We disagree. Hitachi's 
purchase price sales were estimated as 
net 61 days from shipment date. At 
verification, the Department verified 
that 61 days was a reasonable estimate 
as some dates of payment were 
substantially less than 61 days while 
other dates of payment were more than 
61 days. Furthermore, we verified that it 
was not possible to correlate particular 
payments with particular sales as 
Hitachi's payments from its customers 
were made on the outstanding balances 
rather than on each individual sale. 

. Comment 3: Petitioner states because 
Hitachi has requested that the 
Department disregard certain related 
sales in the home market, all relevant 
home market sales data have not been 
provided and should be provided so that 
a proper review and comment can 
made. 

DOC Position: We disagree. In its 
May 27, 1988, response, Hitachi initially 
reported a supplemental list of home 
market sales to unrelated purchasers 
made by its two selling subsidiaries in 
Japan. These supplemental sales have 
been used in our calculations. 

Comment 4: Petitioner states that the 
verification of Hitachi's time in 
inventory of product shipped from the 
Tsukuba factory to Hitachi noted an 
understatement. Petitioner claims this 
understatement should be corrected and 
inventory carrying costs should be 
recalculated. 

DOC Position: DOD disagrees. 
Pursuant to 19 CFR 353.23(a), the 
understatement of inventory carrying 
costs has been determined to be 
insignificant in relation to the price or 
value of the affected transaction and 
may be disregarded. 


Continuation of Suspension of 
Liquidation 

We are directing the U.S. Customs 
Service to continue to suspend 
liquidation of all entries of 3.4” 
microdisks and coated media thereof 
from Japan that are entered or 
withdrawn from warehouse, for 
consumption, on or after September 29, 
1988, the date of publication of the 
preliminary determination in the Federal 
Register. The Customs Service shall 
continue to require a cash deposit or 
posting of bond equal to the estimated 
amounts by which the foreign market 
value of the merchandise subject to this 
investigation exceeds the United States 
price, as shown below. This suspension 
of liquidation will remain in effect until 
further notice. 

The weighted-average margins are as 
follows: 


ITC Notification 


In accordance with section 735(d) of 
the Act, we have notified the ITC of our 
determination. If the ITC determines 
that material injury, or threat of material 
injury, does not exist, this proceeding 
will be terminated and all securities 
posted as a result of suspension of 
liquidation will be refunded. However, if 
the ITC determines that such an injury 
does exist, the Department will issue an 
antidumping duty order directing 
Customs officers to assess an 
antidumping duty on 3.5” microdisks 
and coated media thereof from Japan as 
defined in the “Scope of Investigation” 
section of this notice, entered or 
withdrawn from warehouse for 
consumption after the suspension of 
liquidation, equal to the amount by 
which the foreign market value exceeds 
the U.S. price. 

This determination is published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). 

February 6, 1989. 

Jan W. Mares, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 89-3203 Filed 2-9-89; 8:45 am] 
BILLING CODE 3510-0S-M 


[C-549-803] 


Order: Malleable iron Pipe Fittings 
From Thailand 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We determine that certain 
benefits which constitute bounties or 
grants within the meaning of the 
countervailing duty law are being 
provided to manufacturers, producers or 
exporters in Thailand of malleable iron 
pipe fittings as described in the “Scope 
of Investigation” section of this notice. 
The estimated net bounty or grant is 2.94 
percent ad valorem for all 
manufacturers, producers or exporters 
in Thailand of malleable iron pipe 
fittings. 

We are directing the U.S. Customs 
Service to continue suspension of 
liquidation of all entries of malleable 
iron pipe fittings from Thailand that are 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice, and to require 
a cash deposit on entries of these 
products in the amount equal to the 
estimated net bounty or grant. 
EFFECTIVE DATE: February 10, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Kay Halpern or Barbara Tillman, Office 
of Countervailing Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 377-0192 or 377-2438. 
SUPPLEMENTARY INFORMATION: 


Final Determination 


Based on our investigation, we 
determine that benefits which constitute 
bounties or grants within the meaning of 
section 303 of the Tariff Act of 1930, as 
amended (the Act), are being provided 
to manufacturers, producers or 
exporters in Thailand of malleable iron 
pipe fittings. For purposes of this 
investigation, the following programs 
are found to confer bounties or grants: 

¢ Export Packing Credits. 

¢ Tax Certificates for Exports. 

° Electricity Discounts for Exporters. 

¢ Assistance to Companies Under the 
Investment Promotion Act (Tax and 
Duty Exemptions on Imports of 
Machinery under section 28). 

We determine the estimated net 
bounty or grant to be 2.94 percent ad 
valorem for all manufacturers, 





6440 


producers or exporters in Thailand of 
malleable iron pipe fittings. 


Case History 


Since the last Federal Register 
publication pertaining to this 
investigation [Preliminary Affirmative 
Countervailing Duty Determination: 
Malleable Iron Pipe Fittings from 
Thailand (53 FR 48281, November 30, 
1988) (Preliminary Determination)}, the 
following events have occurred. We 
conducted verification in Thailand from 
December 6-19, 1988, of the 
questionnaire responses of the 
Government of Thailand (GOT), Siam 
Fittings Co., Ltd. (Siam), Thai Malleable 
Iron and Steel Co., Ltd. (TM), and BIS 
Pipe Fitting Co.,; Ltd. (BIS). Respondents 
submitted a supplemental response to 
our deficiency questionnaire and an‘ 
amended response clarifying 
information and correcting certain minor 
errors found at verification on December 
23, 1988. % 


Petitioner and respondents requested — 


a public hearing in this case. Petitioner 
and respondents filed pre-hearing briefs 
on January 18, 1989. A public hearing 
was held on January 19, 1989. Petitioner 
and respondents filed post-hearing 
briefs on January 26, 1989. 
Scope of Investigation 

The products covered by this 
investigation are malleable iron pipe 
fittings from Thailand, advanced in 
condition by operations or processes 
subsequent to the casting process, other 
than with grooves. Malleable iron pipe 
fittings (pipe fittings), are classified 
under TSUSA category 610.7400 and 
under Harmonized Tariff Schedule 
(HTS) category 7307.19.90. 


Analysis of Programs 


For purposes of this final 
determination, the period for which we 
are measuring bounties or grants (“the 
review period”) is calendar year 1987, 
which corresponds to each of the three 
companies’ most recently completed 
fiscal year. 

Based upon our analysis of the 
petition, the responses to our 
questionnaire, verification, and written 
comments filed by petitioner and 
respondents, we determine the 
following: 


L Programs Determined To Confer 
Bounties or Grants 


We determine that bounties or grants 
are being provided to manufacturers, 
producers and exporters in Thailand of 
pipe fittings under the following 
programs. 


A. Export Packing Credits 


Export packing credits (EPCs) are 
short-term loans used for either pre- 
shipment or post-shipment financing. 
Exporters apply. to commercial banks for 
EPCs. The commercial banks, in turn, 
must submit an application for approval 
to the Bank of Thailand (BOT). Under 
the “Regulations Governing the 
Purchase of Promissory Notes Arising 
from Exports” (B.E. 2528), effective 
January 2, 1986, the BOT repurchases 
promissory notes issued by creditworthy 
exporters through commercial banks. To 
qualify for the repurchase arrangement, 
promissory notes must be supported by 
a letter of credit, sales contract, 
purchase order, usance bill or 
warehouse receipt. The notes are 
available for up to 180 days, and interest 
is paid on the due date of the loan rather 
than the date of receipt. 

At verification we found that, on the 
due date of the loan, the BOT debits the 
commercial! bank's account for the 
principal amount and the five percent 
interest charged the commercial bank. If 
the terms of the loan are not met, the 
BOT charges the commercial bank a 
penalty, retroactive to the first day of 
the loan, at an eight percent interest 
rate. -. 

Similarly, on the due date of the-loan, 
the commercial bank debits the 
exporter’s account for the principal 
amount and the seven percent interest 
charged the exporter. If the exporter has 
not met the terms of the loan, the 
commercial bank passes on the 
additional eight percent penalty charge 
over the term of the loan. 

The penalty is refunded to the 
commercial bank by the BOT and by the 
commercial bank to the exporter if the 
company can prove shipment of the 
goods took place within 60 days after 
the due date {in the case of pre-shipment 
loans), or the foreign currency was 
received within 60 days after the due. 
date (in the case of post-shipment 
leans). Otherwise, the penalty is not 
refunded. The purpose of the penalty 
charge isto ensure that companies take 
out EPC loans:only to finance actual 
export sales. 

On October 1, 1988, the GOT issued 
new regulations that coexisted with the 
prior regulations until December 31, 
1988. On January 1, 1989, the new 
regulations completely replaced the 
former ones. Until January 1, 1989, 
exporters could still receive EPC loans 
under the terms of the program 
described above. Under the new 
regulations, the maximum rate 
commercial banks can charge exporters 
was raised from:seven-to 10 percent. In 
addition, the BOT now ony rediscounts 
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up to 50 percent of the loan amount, 
whereas under the previous program the 
BOT could rediscount the full-value of 
the loan. 

We verified that both TM and Siam 
received and paid interest on EPC loans 
for exports of pipe fittings to the United 
States during the review period and 
that, on the two loans on which penalty 
payments were charged, the penalties 
were refunded. Because only exporters 
are eligible for these loans, we 
determine that they are countervailable 
to the extent that they are provided at 
preferential rates, 

As the benchmark for short-term 
loans, it is our practice to use the 
national average commercial interest 
rate on the. most comparable, 
predominant form of short-term 
financing. For purposes of this 
determination, we are using the 
weighted-average interest rate charged 
by commercial banks on domestic loans. 
bills and overdrafts during 1987, and 
where loans. were issued in 1986 but 
repaid in 1987, the weighted average 
interest rate of the same composition for 
1986. This is the benchmark that we 
have applied in all._previous Thai cases. 

The data used to calculate these 
weighted average interest rates was’ 
verified at the BOT. Comparing the 
weighted average interest rates for 1986 
and 1987 to the rate charged on EPCs, 
we find that the rate om EPCs is 
preferential and, therefore, confers ' 
bounties or grants on exports of pipe 
fittings. 

The calculate the benefit from the EPC 
loans on which interest was paid during 
1987, we followed the short-term 
methodology which has been applied 
consistently in our past determinations 
and is described in more detail in the 
Subsidies Appendix attached to the 
notice of Cold-Rolled Carbon Steel Flat- 
Rolled Products from Argentina: Final 
Affirmative Countervailing Duty 
Determiantion and Countervailing Duty 
Order (49 FR 18006, April 26, 1984). 

We compared the amount of interest 
actually paid during the review period to 
the amount that.would have been paid 
at the benchmark rate. Because we 
verified that EPC loans to companies in 
this investigation were segregable by 
destination and product, we inluded 
only those loans which financed exports 
of pipe fittings to.the United States. We 
calculated the amount of interest that 
would have been paid at the benchmark 
rate and subtracted the amount of 
interest that was actually paid. We then 
divided the result by the total value of 


, respondents’ exports of pipe fittings to 


the United States. The estimated net 
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bounty or grant is 0.06 percent ad 
valorem. 


B. Tax Certificates for Exports 


Under the “Tax and Duty 
Compensation of Exported Goods 
Produced in the Kingdom Act” (Tax and 
Duty Act), the GOT issues tax 
certificates to exporters of record to 
rebate indirect taxes and import duties 
levied on inputs into exported products. 
The rebate rates under the Tax and Duty 
Act are computed on the basis of an 
input/output (I/O) study initially 
published in 1980 based on 1975 data, 
and updated in 1985 using 1980 data. 
Using the I/O study’s input structure 
table, the Thai Ministry of Finance 
computes the value of total inputs (both 
imports and local purchases) at ex- 
factory prices. The Ministry of Finance 
then calculates two rebate rates: the 
“A” and “B” rate. 

The “A” rate rebates impoort duties, 
business and municipal taxes on both 
imported and domestically purchased 
inputs. The “B” rate rebates only the 
business and municipal taxes passed 
through on domestically purchased 
inputs, and is used by exporters that 
receive import duty exemptions or 
drawbacks under other programs. The 
“A” or “B” rate, as appropriate, is then 
applied to the total FOB value of exports 
in the I/O sector, to determine the 
amount of the rebate. 

Under the Tax and Duty Act, the 
rebates are paid to companies through 
Tax certificates which can be used to 
pay other tax liabilities. These tax 
certificates can also be transferred to 
other companies which can use them to 
pay their tax liabilities. 

The rebate rates in effect during the 
review period were announced on 
February 5, 1986, in the Notification of 
the Committee on Tax Rebates, No. Or. 
1/2529. The calculation of these rates 
was based on an updated study 
completed in 1982. For exports of pipe 
fittings, under Customs Cooperative 
Council Nomenclature (CCCN) category 
7320.01, the “A” rate is 8.11 percent and 
the “B” rate is 4.98 percent. 

We verified that all three respondents 
received tax certificates at the “A” rate. 

To determine whether an indirect tax 
rebate system which incorporates 
rebates of import duties confers a 
bounty or grant, we must apply the 
following analysis. First, we examine 
whether the system is intended to 
operate as a rebate of both indirect 
taxes and import duties. Next, we 
analyze whether the GOT properly 
ascertained the level of the rebate. This 
includes a review of the sample used in 
the study, including the documentation 
and the accuracy of the information ~ 


gathered from the sample on input 
coefficients, import prices and rates of 
duty on imported inputs, the ratio of 
imported inputs to domestically 
produced inputs (when, for a given 
imported input, there is also domestic 
production of the input), and the 
exchange rates used to convert import 
prices denominated in a foreign 
currency to the local currency. Finally, 
we review whether the rebate schedules 
are revised periodically in order to 
determine if the rebate amount reflects 
the a of duty and indirect taxes 
paid. 

When the I/O study upon which the 


_indirect tax and import duty rebate 


system is based meets these conditions, 
the Department will consider that the 
system does not confer a bounty or 
grant if the amount rebated for duties 
and indirect taxes on physically 
incorporated inputs does not exceed the 
fixed amount set in the rebate schedule 
for the exported product. When the 
system rebates duties and indirect taxes 
on both physically incorporated and 
non-physically incorporated inputs, we 
find that a bounty or grant exists to the 
extent that the fixed rebate exceeds the 
allowable rebate on physically 
incorporated inputs. 

Based on these tests, we determine 
that the taxes and duties eligible for 
rebate include those on materials, 
equipment, spare parts, machinery, fuels 
and other energy used in the production 
of exports. Direct taxes such as income 
tax and taxes which are otherwise 
refundable or exempt are excluded from 
the rebate. Thus, the program operates 
to rebate indirect taxes and import 
duties. 

The information obtained during 
verification on the methodology and 
sampling used in calculating the rebate 
rates based on the revised I/O study 
leads us to conclude that the GOT 
employed reasonable methodology for 
adequately establishing the rebate _ 
levels. Furthermore, after a thorough 
examination of the methodologies 
employed in revising the 1975 I/O study 
and in calculating new rebate rates 
based on the revised study, we find that 
the GOT has a system in place to 
periodically update the rebate 
schedules. 

Although the rebate under the Tax 
and Duty Act meets the three conditions 
required for indirect tax rebate systems 
not to be considered a bounty or grant, 
the inputs itemized in the GOT’s 
calculations include both physically 
incorporated items as well as non- 
physically incorporated items. Since the 
indirect tax on non-physically 
incorporated items is also included in 


‘tthe GOT’s rebate rate calculation, we 
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must determine the extent to which the 
rebate rates confer an excessive 
remission of indirect taxes. We have 
reviewed the documentation and 
printouts submitted by the GOT in its 
response and at verification showing a 
detailed calculation of the rebate rates. 
Under the Tax and Duty Act, these 
calculations itemize the inputs and list 
ex-factory prices, import values, import 
duties and taxes, and domestic indirect 
taxes. 

Based ou verified information, we 
calculated the indirect tax incidence on 
physically incorporated inputs at FOB 
prices according to the most recent 
government rebate rate calculation. We 
then subtracted the percentage of 
indirect tax incidence attributable to 
physically incorporated inputs from the 
authorized rebate rate. Using this 
methodology, the overrebate on the “A” 
rate is 1.37 percent ad valorem. 


C. Electricity Discounts for Exporters 


The three electricity generating 
authorities of Thailand, the Electricity 
Generating Authority of Thailand 
(EGAT), the Metropolitan Electricity 
Authority (MEA), and the Provincial 
Electricity Authority (PEA), administer 
discounts on electricity rates charged 
producers of export products. These 
discounts represent approximately 20 
percent of total electricity costs and are 
available to any company eligible for 
and receiving tax certificates. 

Once the export transaction has been 
completed, the exporter may apply for 
the discount by presenting to the 
electricity authority from which it 
receives its electricity bill the 
appropriate documents to verify that an 
export shipment has been made. The 
discount is calculated based on the 
rebate rate in effect during that year for 
that company and appears as a credit on 
a subsequent electricity bill. 

We verified that all three respondents 
applied for and received electricity 
discounts during the review period 
based on their export shipments. 
Because these electricity discounts are 
available only to exporters, we 
determine that they are countervailable. 

We allocated the discounts over the 
total value of respondents’ exports sales 
during the review period to obtain an 
estimated net bounty or grant of 0.66 
percent ad valorem. 


D. Assistance to Companies Under the 
Investment Promotion Act (IPA): Tax 
and Duty Exemption on Imports of 
Machinery Under Section 28 


The IPA of 1977 provides incentives 
for investment to promote development 
of the Thai economy. The Actis ~ 





6442 


administered by the Board of Investment 
(BOI) through promotion certificates. 
These certificates list the various 
“sections” of the Act under which a 
company is eligible to receive benefits. 
The certificates are applied for and 
granted on a case-by-case basis. 

We verified that all three respondents 
received promotion certificates, but that 
only Siam and BIS received exemptions 
under section 28 of the IPA during the 
review period. Section 28 provides 
exemption from import duties and 
business taxes on machinery imported 
by a date specified in the “conditions” 
section of the certificate. We verified 
that the other IPA sections listed in the 
companies’ certificates were not used. 
These sections are discussed below 
under “Programs Determined To Be Not 
Used.” 

We verified that the certificates were 
granted to respondents under a category 
created specifically for export-oriented 
companies and that receipt of benefits in 
each certificate is contingent on export 
performance; therefore, we determine 
that, for purposes of this investigation, 
benefits received under section 28 are 
countervailable. The benefit consists of 
the duty and tax savings realized as a 
result of the exemptions. 

To calculate the estimated net bounty 
or grant, we allocated the total amount 
of exemptions received by BIS and Siam 
during the review period over the total 
value of export sales of ail three 
companies. On this basis, we derived an 
estimated net bounty or grant of 0.85 
percent ad valorem. 


sil. Poni Wiescindeka Sisk ta Bo 
Used 


We determine, based on verified 
information, that manufacturers, 
producers and exporters in Thailand of 
pipe fittings did not apply for, claim or 
receive benefits during the review 
period for exports of pipe fittings to the 
United States under the following: ° 

which were listed in the 
Initiation of Countervailing Duty 
Investigation: Malleable iron Pipe. 
Fittings from Thailand (53 FR 37014, 
September 23, 1988): 
A. Repurchase of Industrial Bills 
B. Reduced Business Taxes for 
Producers of intermediate Goods for 
Export Industries 
C. Export Processing Zones 
D. International Trade Promotion Fund 
E. Investment Promotion Act (Sections 
25, 26, 31, 33, 34, 36 and 37) 

We verified that each of these IPA 
sections that were either listed in the 
respondents’ certificates or alleged by 
petitioner were not used during the 
review period. For a complete 


description of these programs, see the 
Preliminary Determination. 


Comments 


Comment 1: Respondents argue that 
the Department should consider a 
program-wide change for the calculation 
of benefits under the EPC program. They 
state that “these companies may now 
receive only 50 percent of export value 
as EPC ioans. Having verified these 
facts, the Department should reduce the 
deposit rate to account for the decrease 
in the amount of principal that the Bank 
of Thailand will rediscount from 
between 80 and 90 percent to 50 
percent.” 

Petitioner argues that the Department 
should not consider a program-wide 
change for two reasons. The first is that 
the program-wide change was not 
instituted:-prior to the preliminary 
determination. The second is that the 
effects of the changes were not verified. 

DOC Position: At verification, the 
Department found that, under the new 
regulations, commercial banks can loan 
up to 100 percent of shipment value, as 


_ opposed to a maximum of 90 percent 


under the old regulations. The BOT 
subsequently rediscounts the loan. 
Under the old regulations, the BOT 
rediscounted the full amount of the loan. 
Under the new regulations this amount 
has been reduced to a maximum of 50 
percent of the loan. Consequently, 
exporters can receive up to 100 percent 
of the shipment value as a loan. The 
BOT rediscounts up to 50 percent of that 
loan, not the shipment value. While it is 
the Department's practice to take into 
account verified program-wide changes 


‘which occur before the preliminary 


determination, the effects of the new 
program were not verifiable, nor did the 
new regulations replace the old ones 
prior to the preliminary determination. 
The new program replaced the old 
program on January 1, 1989. Until then, 
banks provided existing customers with 
loans under the old program. Therefore, 
respondent's argument provides no 
basis for the Department to consider a 


" program-wide change. 


Comment 2: Respondents argue that 
the benchmark used to calculate the 
benefit arising from the: EPC loans 
obtained in 1986 should be based on the 
second half of 1986 rather than the full 
year. They argue that the EPC loans 
obtained in 1986 were obtained during 
the second half of 1986, and that 
therefore the benchmark for the second 
half of 1986 would be more 
representative of the prevailing interest 
rate, as interest rates fluctuate during 
the year. 

Petitioner argues that there is no 
evidence of interest rate fluctuations on 
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record, nor is there evidence that the 
benchmark for the last half of 1986 is 
more representative than the benchmark 
for the full year. 

DOC Position: In calculating benefits 
from short-term loans, the Department 
uses the most appropriate full year 
national average short-term financing 
rate. The Department found no evidence 
of significant fluctuations in interest 
rates {as it did in Final Affirmative 
Countervailing Duty Determinations 
wad Countervailing Duty Orders: 
Certain Welded Carbon Steel Pipe and 
Tube Products from Argentina, 53 FR 
37619, September 27, 1988) that would 
warrant using a half-year benchmark. 
Furthermore, there is no evidence that 
the calculated benchmark for a full year 
is an inaccurate méasure ofthe interest 
rates on short-term loans. Therefore, we 
used the benchmark for the full year. 

Comment 3: Respondents argue that 
the Department should take into account 


_ the interest foregone due to the payment 


of penalty; interest which:was 
subsequently refunded. They state that 
the: foregone interest constitutes the lost 
use of capital which is areal cost te the 
company-rather than an: Saperaianiete oe 
offset. 

Petitioner quotes section 771(6) of the 
Tariff Act of 1930:(the Act} {19-U.S.C. 
1677(6)) to support his argument that 
foregone interest is not considered a 
permissible offset. Moreover, petitioner 
argues that the lost income constitutes.a 
secondary economic effect which the 
Department has consistently “refused 'to ' 
treat,” as in Oil Country Tubular Goods 
from Canada {51 FR 15037, April 22, 
1986). 

DOC Position: Respondents submitted 
a calculation of the foregone interest-on 
the two loans.for shipments of pipe 
fittings to the United States on which. 
penalties were assessed and then 
refunded. They have not demonstrated 
that their proposed calculation would 
have any effect on the bounty or grant 
rate. Even if we accept respondents’ 
calculations, the difference between the 
present country-wide rate for the EPC 
program and the country-wide rate for 
this program incorporating the foregone 
interest-would be 0.000009 percent. We 
therefore believe itis unnecessary to 
consider whether any foregone interest 
should be taken into account in 
calculating the interest rate on EPCs. 

Comment 4: Petitioner argues that 
pipe fittings.are not considered 

“secondary steel products,” the'input/ 
output (“I/O”) sector in which the 
National Economic and-Secial __. 
Development Board (“NNESDB") has 
classified them {I/O sector 106). Rather, 
they should be categorized in the sector 
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providing for “other fabricated metal 
products” (I/O sector 111), the 
description of which specifically 
mentions pipe fittings. Petitioner states 
that this misclassification proves that 
the I/O study fails the linkage test. 

Respondents argue that the validity of 
the I/O study was verified at both the 
NESDB and the Ministry of Finance. 
They state that the Department verified 
that the tariff category covering pipe 
fittings, 7320.01, was originally assigned 
to sector 106. Therefore, pipe fittings are 
“properly classified” within sector 106. 
Furthermore, respondents state that the 
Department verified that pipe fittings 
were not provided for under sector 111. 

DOC Position: The I/O study is a 
macroeconomic study and has been 
accepted in all previous Thai cases, 
most recently in Final Affirmative 
Countervailing Duty Determination and 
Countervailing Duty Order: Certain 
Steel Wire Nails from Thailand (Thai 
Nails) (52 FR 36987, October 2, 1987). 
The Department verified the 
classifications done by the NESDB in 
conjunction with the Japanese Institute 
for Developing Economies. The 
correlation between the Customs 
categories and the I/O sectors showed 
that pipe fittings are classified under 
sector 106. Therefore, the Department 
accepted the validity of the I/O study to 
assess the extent to which overrebates 
were given under the Tax Certificates 
for Exports program. 

Comment 5: Petitioner argues that 
pipe fittings are not packaged for sale in 
the domestic market and that packing 
materials should therefore not be 
considered physically incorporated for 
purposes of calculating the allowable 
rebate under this program. Petitioner 
further states that the inclusion of 
packing materials as physically 
incorporated into the exported product 
is determined on a case-by-case basis, 
citing Potassium Permanganate from 
Spain (47 FR 5924, February 9, 1982). 

Respondents argue that packing 
materials should be allowed based on 
the principle of tax neutrality. 
Furthermore, they argue that pipe 
fittings destined for export markets are 
packaged according to the methods 
described in the verification reports. 

DOC Position: In accordance with 
item (h) of the Illustrative List of the 
Subsidies Code, the Department 
considers the excessive exemption, 
remission or deferral of indirect taxes to 
be a subsidy. To determine whether or 
not the exemption, remission or deferral 
of indirect taxes on inputs which are 
paid at a prior stage of production is 
excessive the Department applies the 
_ physical incorporation test. (See also 
_ Annex 1, paragraph 1 to 19 CFR Part 


355). As petitioner notes, a : 
determination of whether an input is 
physically incorporated must be made 
on a case-by-case basis. Here, as in 
previous cases, the packing materials 
become a part of the manufactured 
product when made ready for export, 
and thus are considered to be physically 
incorporated into the product that'is 
imported into the United States. We 
have consistently considered packing 
materials to be physically incorporated 
into products under investigation for 
purposes of determining whether 
rebates of indirect taxes are 
countervailable. (See, for example, Thai 
Nails.) The fact that pipe fittings are not 
packaged for domestic sale is irrelevant 
to this determination. 

Comment 6: Petitioner argues that 
aluminum chloride.and zinc chloride, 
claimed as “basic chemicals” by 
respondents, are not physically 
incorporated in pipe fittings. Rather, the 
chemicals are used as “drossing agents” 
and do not become part of the finished 
pipe fitting. Furthermore, petitioner 
states that the I/O sector for “basic 
chemicals” does not provide for 
aluminum chloride and zinc chloride, 
and that the presence is solely due to 
the use of scrap steel as a source of iron. 

Respondents argue both aluminum 
chloride and zinc chloride are used in 
the composition of flux, which is 
physically incorporated into the pipe 
fitting. Flux coats the pipe fitting and 
acts as a bonding agent in the 
galvanizing process. Therefore, 
repondents claim that “basic chemicals” 
should be considered as physically 
incorporated. 

DOC Position: The Department has 
verified that aluminum chloride and zinc 
chloride are used in the composition of 
flux, which is physically incorporated 
into pipe fittings during the galvanizing 
process. Because there chemicals are 
classified in the “basic chemicals” I/O 
sector, we determine that the tax 
incidence on this I/O sector is 
allowable. 

Comment 7: Petitioner argues that the 
subsidy conferred by electricity rebates 
should be tied to export sales of the pipe 
fittings to the United States because 
applications for discounts contain 
shipment-specific information. Petitioner 
also argues that the duty deposit rate 
should be calculated using the rebates 
obtained for the first half of 1988. 
Petitioner argues that the discounts 
obtained during the first half of 1988 
would be more representative than the 
discounts received in 1987 because they , 
would be more likely toinclude .. 
discounts received for 1987 shipments 
and would likely be more representative 


of the upward trend in electricity 
consumption and rebates. 

Respondents argue that the 
Department acknowledged that the 
administration of the program precludes 
the tying of electricity discounts to 
specific shipments. They also state that, 
absent any program-wide change, the 
Department should base its calculations 
on the review period and should use 
verified information consisting of 
electricity discounts received in 1987. 

DOC Position: We agree with 
respondents’ arguments. Although 
applications contain shipment-specific 
information, individual discounts can be 
based on several shipments of various 
products to different destinations. In 
addition, the administration of the 
program is such that there are varying 
lag times between the application for 
the discount and the actual receipt of 
the discount. Since there was no 
program-wide change in the electricity 
discounts program, it would be 
inappropriate to use discounts received 
after the review period in the calculation 
of the duty deposit rate. Accordingly, we 
used the total value of electricity 
discounts received during the review 
period to calculate the benefit conferred 
by this program. 

Comment 8 Respondents argue that 
the import duty and business tax 
exemptions on machinery under section 
28 of the IPA are available to Thai 
companies in a broad range of industries 
and are not limited to exporters. 
Therefore, the Department should not 
consider exemptions received under 
section 28 of the IPA countervailable. 

Petitioner argues that the BOI 
promotion certificates were awarded to 
respondents contingent on their export 

ormance. The companies that 
received exemptions under section 28 of 
the IPA during the review period had 
specific export requirements in their 
certificates. Therefore, petitioner argues, 
section 28 of the IPA is countervailable 
as an export subsidy. 

DOC Position: The Department 
verified that the two companies that 
received exemptions under section 28 of 
the IPA were granted certificates under 
a category created specifically for 
export-oriented companies. 
Furthermore, BOI certificates are 
granted on a company-by-company 
basis and list specific conditions for 
receipt of benefits. The respondents 
received certificates predicated on their 
performance. Therefore, we agree with 
petitioner’s arguments that the 
exemptions received by respondents are 
countervailable as an export subsidy. 

Comment 9: Respondents argue that if 
section 28 of the IPA is considered 
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countervailable, the benefit should be 
calculated using only those pieces of 
machinery on which the cash effect of 
the duty exemption was realized during 
the review period. This would exclude 
duty exemption on two pieces of 
equipment on which partial exemption 
was received. Bonds for these items 
were posted during the review period 
but duty payments were finalized in 
1988. 

Petitioner argues that the two pieces 
of equipment on which duties were 
finalized in 1988 should be included in 
the calculation of the benefit. Petitioner 
suggests that the deferred duty payment 
“must be countervailed as an interest- 
free loan whose principal equals the 
amount of the deferred duties.” The duty 
exemption itself should be considered as 


a grant. 

DOC Position: The Department 
verified that permission for partial duty 
exemption from the BOI for the two 
pieces of equipment in question was 
received in 1988. Even though they had 
applied for the exemption in 1987, the 

ts did not know whether they 
would receive an exemption until 1988. 
Therefore, the benefit on these two 


calculate the benefit on the Section 28 
program, we i only those imports 
on which duties were exempted during 
the review peri 

Comment 10: Respondents argue that 
the Department should base its 
calculation on the benefits received by 
the companies under section 28 of the 
IPA in 1988. They claim that this value 
would “correspond more closely to the 
eventual duty liability.” 

Doc Position: As previously 


duty deposit rate based on 
the benefits received during the review 
period. 

Comment 11: Respondents argue that 
the Department must make an 
adjustment to the antidumping duty 
deposit rate for the rate of subsidization 
found in this investigation. Respondents 
further submit that the adjustment 
should be made retroactive to the 
preliminary countervailing duty 
determination. The reason for the 
retroactive adjustment is that if an 
antidumping duty review is not 
requested, the cash deposit rate 
applicable in the dumping case will 
become the assessment rate, and a 
violation of the GATT’s prohibition 
against double assessment duties 
attributable to export subsidies will 
result. 

Petitioner argues that the assessment 
should not be made retroactively 


because “the potential for a violation of 
the GATT arises only if respondents fail 
to pursue their rights under U.S. law” by 
not requesting a review. 

DOC Position: We have determined 
that the Department does not have the 
authority to adjust the amount of 
antidumping duties paid on products 
under investigation within the context of 
this countervailing duty investigation, 
and that any adjustment as requested by 
respondents must be made within the 
context of the antidumping duty order. 
Verification 

In accordance with section 776(b) of 
the Act, we verified the information 
used in making our final determination. 
During verification, we followed 
standard verification procedures, 
including meeting with government and 
company officials, inspecting documents 
and ledgers, tracing information in the 
response to source documents, 
accounting ledgers, and financial 
statements, and collecting additional 
information that we deemed necessary 
for making our final determination. 


Suspension of Liquidation 


We are directing the U.S. Customs 
Service to continue to suspend 
liquidation on all entries of malleable 
iron pipe fittings from Thailand which 
are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice in 
the Federal Register. In accordance with 
section 706{a} of the Act (19 U.S.C. 
1671e), we are directing the U.S. 
Customs Service to require a cash 
deposit equal to 2.94 percent ad valorem 
for each entry of the subject 
merchandise. 

This determination is published 
pursuant to section 705(d) of the Act [19 
U.S.C. 1671d(d)}. 

Jan W. Mares, 
Assistant Secretary for Import 
Administration. 

February 6, 1989. 

[FR Doc. 89-3202 Filed 2-9-89; 8:45 am] 
BILLING CODE 3510-DS-M 


Bureau of Export Administration 


Materials Technical Advisory 
Committee; Partially Closed Meeting 


A meeting of the Materials Technical 
Advisory Committee will be held March 
2, 1989, 9:30 a.m., Herbert C. Hoover 
Building, Room 1617F, 14th Street and 
Constitution Avenue, NW., Washington, 
DC. The Committee advises the Office 
of Technology and Policy Analysis with 
respect to technical questions which 
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affect the level of export controls 
applicable to materials or technology. 


Agenda 
General Session 


1. Opening Remarks by the Chairman 
& Commerce Representative. 

2. Introduction of Members and 
Visitors. 

3. Presentation of Papers or Comments 
by the Public. 

4. Introduction of New Committee 
Members. 

5. Presentation by Commerce 
Department on Technical Advisory 
Committees. 

6. Presentation by Defense 
Department on MCTL Update. 

7. Presentation by 3M Company on 
Hollow Glass Spheres. 

8. Discussion by Committee on 
Following International List Items: 


1352—Nozzles, Dies and Extruder 
Barrels Specially Designed for 
Processing of the Fluorcarbon 
Materials Covered by IL 1754(b)(2). 
1631—Megnatic Metals. 
1702—Hydraulic Fluids. 
1746—Polymeric Substances. 
1749—Polycerbonate Sheet. 
1754—Flourinated Compounds. 
1755—Silicone Fluids and Greases. 
1781—Synthetic Lubricating Oils and 
Greases. 


Executive Session 


9. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10, 1988, 
pursuant to section 10{d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552{c)(1)- shall be exempt from the 
provisions relating to public meetings 
found in section 10(a)(1) and (a){3), of 
the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions thereof will be open to the 
public. 
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A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, Room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes call 
Ruth D. Fitts, 202-377-4959. 

Date: February 5, 1989. 

Betty A. Ferrell, 

Director, Technical Advisory Committee Unit, 
Office of Technology and Policy. 

[FR Doc. 89-3184 Filed 2-9-89; 8:45 am] 
BILLING CODE 3510-DT-M 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of meetings. 


summary: NOAA makes use of an 


Interagency Committee to assist in 
preparing for meetings of the 
International Whaling Commission 
(IWC). This notice sets forth guidelines 
for participating on the Committee and a 
tentative schedule of meetings and other 
important dates. 
DATE: See “SUPPLEMENTARY 
INFORMATION” for dates of scheduled 
meetings. 
appress: Recommendations to the U.S. 
Commissioner to the IWC and 
nominations to the U.S. delegation to the 
IWC should be sent to: The United 
States Commissioner to the 
International Whaling Commission, c/o 
NMFS, Room 7306, Silver Spring Metro 
Building 1, 1335 East-West Highway, 
Silver Spring, MD 20910. 
FOR FURTHER INFORMATION CONTACT: 
Becky Rootes, Office of International 
Affairs, NMFS, Silver Spring, MD 20910, 
(301) 427-2276. 
SUPPLEMENTARY INFORMATION: The 
Secretary of Commerce is charged with 
- the responsibility of discharging the 
obligations of the United States under 
the International Convention for the 
Regulation of Whaling, 1946. This 
authority has been delegated to the 
Under Secretary of NOAA. The U.S. 
Commissioner to the IWC has primary 
responsibility with the Secretary of 
State for the preparation and 
negotiations of U.S. positions on 
international issues concerning whaling 
and for all matters involving the IWC. 
He is staffed by the Department of 
Commerce, and assisted by the 
Department of the Interior, the Marine 


Mammal Commission, and other 
interested agencies. 

Each year NOAA conducts a series of 
meetings and other actions to prepare 
for the annual meeting of the IWC which 
is held.in the summer. The major 
purpose of the preparatory meetings is 
to provide for participation in the 
development of policy by members of 
the public and non-governmental 
organizations interested in whale 
conservation. NOAA believes that this 
participation is important for the 
effective development and 
implementation of U.S. policy 
concerning whaling, and such 
participation is and shall continue to be 
a prerequisite to the establishment of 
U.S. negotiating positions for IWC 
meetings. 

Because the meetings discuss U.S. 
negotiating positions, the substance of 
the meetings must be kept confidential. 
For example, proposed position papers 
that may be circulated at a meeting for 
discussion cannot be removed from the 
meeting site and must be collected at the 
close of each meeting. 

Any U.S. citizen with an identifiable 
interest in U.S. whale conservation 
policy may participate, but NOAA 
reserves the authority to inquire about 
the interests of any person who appears 
at a meeting and to determine the 
appropriateness of that person's 
participation. Persons who represent 
foreign interests may not attend. These 
stringent measures are necessary to 
protect the confidentiality of U.S. 
negotiating positions and are a 
necessary basis for the relatively open 
process of preparing for IWC meetings 
that characterizes current practice. 

The tentative schedule of meetings 
and deadlines including those of the 
IWC and deadlines for the preparation 
of positions papers during 1988 is as 
follows: 

March 1, 1989,—Nominations for the 
U.S. Delegation to the June IWC 
meetings are due to the U.S. 
Commissioner, with a copy to Becky 
Rootes at the above address. All 
persons wishing to be considered 
pursuant to the U.S. Commissioner's 
recommendation to the Department of 
State concerning the composition of the 
Delegation should ensure that 
nominations are received by this date. 
Prospective Congressional advisors to 
the Delegation should contact the 
Department of State directly. 

March 9, 1989—Interagency 
Committee meeting following receipt of 
the preliminary agenda for the June IWC 
meetings which is due to be circulated 
by the IWC Secretariat on or before 
March 4. The meeting will review the 
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preliminary agenda and proposed 
additions to this agenda, all of which 
will be available at the meeting. 
Interested persons who are unable to 
attend are welcome to submit 
comments. Recommendations to the U.S. 
Commissioner should be sent to: The 
United Commissioner to the 
International Whaling Commission, at 
the above address. 

March 16, 1989—Forward U.S. agenda 
changes to the IWC Secretariat. 

April 5, 1989—Publish in the Federal 
Register the Agency views on (1) the 
current population levels and annual net 
recruitment rate of bowhead whales (2) 
the nature and extent of the aboriginal/ 
subsistence need for bowhead whales, 
(3) the level of take of bowhead whales 
that is consistent with the provisions of 
the IWC aboriginal/subsistence whaling 
management scheme and (4) a list of 
documents reviewed by NOAA and 
used by the Administrator in 
formulating these views. 

April 12, 1989—Due date for 
circulation of the provisional agenda by 
the IWC Secretariat. This “second draft” 
of the agenda reflects any additions 
submitted by member countries and 
stands until considered by the 
Commission at the opening session of its 
Annual Meeting. 

April 26, 1989—Draft position papers 
to the U.S. Commissioner. 

May 17, 1989—Final Interagency 
Committee Meeting to consider U.S. 
position papers and discuss 
arrangements for the Delegation’s work. 

May 20-June 2, 1989—Annual Meeting 
of the Scientific Committee, San Diego, 
California. 

June 5-10, 1989—Technical Committee 
subcommittee and working group 
meetings (on aboriginal/subsistence 
need for whaling, infractions, humane 
killings, comprehensive assessment, and 
such other meetings as may be 
scheduled), and preliminary meetings of 
the Finance and Administration 
Committee, Auckland, New Zealand. 

June 11, 1989—Meeting of the U.S. 
Delegation, San Diego, California. 

June 12, 1989—41st Annual Meeting of 
the IWC, San Diego, California. 

Persons who would like to be included 
in IWC Interagency Committee meetings 
may contact Becky Rootes at the 
address or telephone number provided 
above to obtain meeting times and 
location. (16 U.S.C. 1801 et seg.) 


Dated: February 6, 1989. 
Henry R. Beasley, 
Director, Office of International Affairs. 
[FR Doc. 89-3153 Filed 2-9-89; 8:45 am] 
BILLING CODE 3510-22-™ 
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National Technical information 
Service 


intent To Grant Exclusive Patent 
License 


The National Technical Information 
Service {NTIS), U.S. Department of 
Commerce, intends to grant to Becton 
Dickinson and Company, having a place 
of business in Franklin Lakes, NJ 07417 


falciparum”. The patent rights in this 
invention will be assigned to the United 
States of America, as represented by the 
Secretary of Commerce. 

The intended exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The intended license 
may be granted unless, within sixty 
daye from the date ofthis published 


Inquiries, comments, and ether 
materials relating to the proposed 
license must be submitted to Papan 
Devnani, Office of Federal Patent 
Licensing, NTIS, Box 1423, Springfield, 
VA 22151, 

A copy of the instant patent 
application may be purchased from the 
NTIS Sales Desk by telephoning (703) 
487-4650 or by writing to the Order 
Department, NTIS, 5285 Port Royal 
Road, Springfield, VA 22161. 

Douglas J. Campion, 

Associate Director, Office of Federal Patent 
Licensing, National Technical Information 
Service, U.S. Department of Commerce. 

[FR Doc. 89-3177 Filed 2-9-89; 8:45 am] 


AGENncyY: Committee for Purchase from 
the Blind and Other Severely 


Handicapped. 


action: Additions to procurement list. 


SUMMARY: This action adds to 
Procurement List 1989 a commodity to 
be produced and a service to be 
provided by workshops for the blind or 
other severely handicapped. 


EFFECTIVE DATE: March 13, 1989. 


appress: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman {703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
November 19, and December 23, 1988, 
the Committee for Purchase from the 
Blind and Other Severely Handicapped 
published notices {53 FR 46645 and 
51872) of proposed additions to 
Procurement List 1989, which was 
published on Novenrber 15, 1988 (53 FR 
46018). 

No comments were received 
concerning the proposed additions to the 
Procurement List. After consideration of 
the material presented to it concerning 
capability of qualified workshops to 
produce the commodity and provide the 
service at e fair market price and impact 
of the additions on the current or most 
recent contractors, the Committee has 
determined that the commodity and 
service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51— 
2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any centractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following commodity 
and service are hereby added to 
Procurement List 1989: 

Mirror and Bracket Assembly, 2540- 
00-575-8391 

Janitorial /Custodial Headquarters, 
Building 1001, Fort Hood, Texas 
Beverly L. Milkman, 

Executive Director. 
[FR Doc. 89-3204 Filed 2-9-9; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement List 1989 Proposed 
Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions to 
procurement list. 


SUMMARY: The Commiittee has received 


proposals to add to Procurement List 
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1989 commodities to be produced by 


the Blind and Other Severely 


Handicapped, Crystal Square 5, Suite 


1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47{a}(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 
If the Committee approves the 
proposed addition, all entities of the 
Federal Government will be required to 
procure the commodities listed below 
from workshops for the blind or other 
ee handicapped. 


which was published on November 15, 
1988 (53 FR 46018): 
Commodities 
Peeler, Potato, Hand 
7330—-00-238-8316 
Paper, Toilet Tissue 
8540-00-J19-1421 
Beverly L. Milkman, 
Executive Director. 
[FR Doc. 89-3205 Filed 2~9-89; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Army Science Board; Open Meeting 


In accordance with section 10{a}{2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army 
Science Board (ABS). 

Dates of Meeting: 27-28 February 
1989. 

Time: 0800-1700 hours. 

Place: Walter Reed Army Hospital, 
Washington, DC. 

Agenda: The Army Science Board Ad 
Hoc Subgroup for Threat of AIDS on 
Operational Deployments of Army 
Forces to a Theater will hold its final 
report writing session. This meeting is 
open to the public. Any interested 
person may attend, appear before, or file 
statements with the committee at the 
time and in the manner permitted by the 
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committee. The ASB Administrative 
Officer, Sally Warner, may be contacted 
for further information at (202) 695- 
3039/7046. 

Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 89-3363 Filed 2-9-89; 9:43 am] 
BILLING CODE 3710-08-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-35 16-4] 


Ambient Air Monitoring Reference and 
of 


Equivalent Methods; Receipt 
Application for a Reference Method 
Determination 


Notice is hereby given that on 
December 15, 1988, the Environmental 
Protection receivedan | 
application from Andersen Samplers 
Incorporated, 4215 Wendelt Drive, 
Atlanta, Georgia 30336, to determine if 
its PM:o Dichotomous Samplers, Sierra- 
Andersen Models SA241 and SA241M 
and General Metal Works Models G241 


and G241M should be designated by the — 


Administrator of the EPA as reference 
methods under 40 CFR Part 53. If, after 


methods should be so designated, notice 
thereof will be given in a subsequent 
issue of the Federal Register. 

Carl J. Gerber, : 
Acting Assistant Administrator for Research 
and Development. 

|FR Doc. 89-3196 Filed 2-9-89; 8:45 am] 
BILLING CODE 6560-50-M 


[AMS-FRL-3517-6] 


California State Motor Vehicle 
Pollution Controf Standards; Waiver of 
Federal Preemption; Decision 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of waiver of Federal 
preemption. 


SUMMARY: EPA is granting California a 
waiver of Federal preemption pursuant 
to section 209(b) of the Clean Air Act, as 
amended, 42 U.S.C. 7543(b), to adopt 
and enforce its certification procedures 
for 1975 and later model year used 
modified imported nonconcorming 
motor vehicles (Used Gray Market 
Waiver). California is adding these 
provisions to its already-existing 
certification requirements for new 
modified imported motor vehicles. The 
» new amendments establish a testing 


procedure ' applicable to used modified 
passenger cars, light-duty trucks and 
medium-duty vehicles (hereinafter 
“vehicles”), and establish licensing 
requirements for vehicle emission test 
laboratories where these cars will be 
tested. Such vehicles may only be 
modified by registered automotive 
repair dealers, who must provide an 
owner’s manual for each car modified. 
The vehicles will then be tested and 
certified by licensed laboratories which 
are subject to extensive oversight by the 
California Air Resources Board (CARB). 
The new amendments also contain 
labeling provisions and provide that 
each vehicle will be subjected to a 
noe inspection and must undergo 
engineering analysis prior to receipt 
of the certifica certificate of conformance. 
ADDRESSES: A copy of the above 
standards and procedures, and other 
amendments, the decision document 
containing an explanation of the 
Administrator's determination and the 
record of those documents used in 
arriving at this decision are available for 
public inspection during normal 
hours (8:00 a.m. to 3:30 p.m.} at the U.S. 
Environmental Protection Agency, 
Central Docket Section (Docket EN-88- 
08), Room 4, South Conference Center, 
Waterside Mall, 401 M Street, SW., 
Washington, DC 20460. Copies of the 
decision document can be obtained from 
EPA's Manufacturers Operation 
Division by contacting Leila Holmes 
Cook, as noted below. 
FOR FURTHER INFORMATION CONTACT: 
Leila Holmes Cook, Attorney/Advisor, 
Manufacturers Operations Division 
(EN-340F}, U.S. Environmental 
Protection Agency, Washington, DC 
20460. Telephone: (202) 382-2526. 
SUPPLEMENTARY INFORMATION: I have 
decided to grant California a waiver of 
Federal preemption pursuant to section 
209(b) of the Clean Air Act, as amended 
(Act), 42 U.S.C. 7543(b), for its 
amendments whieh provide for the 
certification of used modified imported 
nonconforming.vehicles. 

Section 209(b} of the Act provides 
that, if certain criteria are met, the 
Administrator shall waive Federal 
preemption for California to enforce 
new motor vehicle emission standards 
and accompanying enforcement 
procedures. The criteria include 


1 While California uses the term “certification” in 
describing its testing requirements for used 


~ nonconforming imported vehicles, these procedures 


apply to individual vehicle testing and conformity 
determinations and not the formal certification 
process provided for in section 206{a) of the Act. It 
is these section 206(a) certification requirements 
involving prototype test vehicles which are 
considered in section 209(b) waiver determinations. 
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consideration of whether California 
arbitrarily and capriciously determined 
that its standards are, in the aggregate, 
at least as protective of public health 
and welfare as the applicable Federal 
standards; whether California needs the 
State standards to meet the compelling 
and extraordinary conditions; and 
whether California’s amendments are 
consistent with section 202(a) of this 
Act. 

CARB determined that these 
standards and accompanying 
enforcement procedures do not cause 
California’s standards, in the aggregate, 
to be less protective of public health and 
welfare than the applicable Federal 
standards. No evidence has been 
presented which shows that California 
arbitrarily and capriciously reached this 
determination. Therefore, I cannot find 
California's determination to be 
arbitrary and capricious. 

CARB has continually demonstrated 
the existence of compelling and 
extraordinary conditions justifying the 
need for its own motor vehicle pollution 
control program, which includes the 
subject standards and procedures. No 
information has been submitted to 
demonstrate that California no longer 
has a compelling and extraordinary 
need for its own program. Therefore, I 
agree that California continues to have 
compelling and extraordinary conditions 
which require its own program, and, 
thus, I cannot deny the waiver on the 
basis of the Iack of compelling and 
extraordinary conditions. 

CARB has submitted information that 
the requirements of its emissions 
standards and test procedures are 
technologically feasible. No commenter 
submitted data or other information to 
satisfy its burden of persuading EPA 
that the standards are not 
technologically feasible within the 
available lead time, considering costs. 
Additionally, these requirements do not 
involve the certification process. Thus, I 
cannot find that California's 
amendments will be inconsistent with 
section 202{a) of the Act. Accordingly, I 
hereby grant the waiver requested by 
California. 

My decision will affect not only 
persons in California but also the 
manufacturers outside the State who 
must comply with California’s 
requirements in order to produce motor 
vehicles for sale in California. For this 
reason, I hereby determine and find that 
this a final action of national 
applicability. 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of this final 
action may be sought only in the United 
States Court of Appeals for the District 





of Columbia Circuit. Petitions for review 
must be filed by April 11, 1989. Under 
section 307(b)(2), judicial review may 
not be obtained in subsequent 
enforcement proceedings. 

This action is not a rule as.defined by 
section 1(a) of Executive Order 12291, 46 
FR 13193 (February 19, 1981). Therefore, 
it is exempt from review by the Office of 
Management and Budget as required for 
rules and regulations by Executive : 
Order 12291. Nor is a Regulatory Impact 
Analysis being. prepared under 
Executive Order 12291 for this waiver 
determination, since it is not a rule. 

In addition, this action is not a rule as 
defined in the Regulatory Flexibility Act, 
5 U.S.C. Section 601(2). Therefore, EPA 
has not prepared a supporting regulatory 
flexibility analysis addressing the 
impact-of this action on small business 
entities. 

Finally, the Administrator has 
delegated the authority to grant a State 
a waiver of Federal preemption, under 
§ 209(b) of the Act to the Assistant 
Administrator for Air and Radiation. 


Dated: February 6, 1989. 
Don R. Clay, . . 
Acting Assistant Administrator for Air and 
Radiation. 
{FR Doc. 69-3197 Filed 2-9-89; 8:45 am] 
BILLING CODE 6560-50-4 


({ER-FRL-3517-8] 


Environmental impact Statements; 
Availability 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5076 or (202) 382-5075. Availability 
of Environmental Impact Statements 
Filed January 30, 1989 Through February 
3, 1989 Pursuant to 40: CFR 1506.9. 

EIS No. 890021, Final, FHW, GA, US 
411 Relocation, US 411/GA-20 
Interchange with US 41 to US 411 
Interchange with I-75, Funding and 404 
Permit, Bartow County, GA, Due: March 
13, 1989, Contact: Louis M. Papet (464) 
347-4751. 

EIS No.-890022; Draft, FHW, CA, CA- 
237 Upgrading to Freeway Standards, 
Mathilda Avenue to I-880, Funding and 
404 Permit, Santa Clara County, CA, 
Due: March 27, 1989, Contact: David L. 
Eyres (916) 551-1314. 

EIS No. 890023, Final, AFS, CA, San 
Bernardino National Forest, Land and 
Resource Management Plan, 
Implementation, San Bernardino and 
Riverside Counties, CA, Due:'March 13, 
1989, Contact: Richard L. Stauber (714) 
383-5588. 

EIS No. 890024, Final, BLM, AK, 
Fortymile River Watershed, Multiple 
Placer Mining Management Plan. 


Approval, Implementation and 404 


Permit, Upper Yukon-Canada Subregion, 


AK, Due: March 13, 1989, Contact: 
Michael J. Penfold (907) 271-3114. 

EIS No. 890025, Draft, AFS, NH, Loon 
Mountain Ski Area, South Mountain 
Expansion Project, Special Use Permit, 
White Mountain National Forest, 
Grafton County, NH, Due: April 10, 1989, 
Contact: Dain Maddox (414) 643-4499. 

EIS.No. 890026, Draft, FAA, CO, New 
Denver Airport Development, 
Construction and Operation Plan for 
Replacement of the Stapleton 
International Airport, Approval and 
Funding, Denver County, CO, Due: 
March 27, 1989, Contact: Dennis G. 
Ossenkop (206) 431-2646. 

EIS No. 890027, Draft, FHW, PR, PR- 
26/Baidorioty De Castro Avenue 
Freeway Construction, KM. 2.87 to KM. 
8.2, Funding, Muncipalities of San Juan 
and Carolina, PR, Due: March 27, 1989, 
Contact: Juan O. Cruz (809) 766-4600. 

EIS No. 890028, Final, BLM, CO, 
Northwest Colorado Coal Preference 
Right Lease Applications, Chapman- 
Riebold (C-0125366) and Jensen-Miller 
(C-4275), Leasing, Rio Blanco County, 
CO, Due: March 13, 1989, Contact: Roger 
Wickstrom (303) 878-3601. 

EIS No. 890029, Draft, FHW, ND; MD, 
I-94 Corridor Improvements, Horace 
Road to US 75, Funding and Possible 404 
Permit, Cass County, ND and Clay 
County, MN, Due: March 31, 1989, 


Contact: John Kliethernes (701) 250-4204. 


Amended Notices 


EIS No. 890018, Draft, COE, MI, 
Village of Ontonagon Flood Control 
Plan, Implementation, Ontonagon 
County, Mi, Due: March 20, 1989, 
Contact: Les E. Weigum (313) 226-6752. 

This EIS NOA should have appeared 
in the 2-3-89 FR. The 45-day NEPA 
review period is calculated from 2-3-89. 


Dated: February 7, 1989. 
William D. Dickerson, 
Deputy Director, Office of Federal Activities. 
[FR Doc. 89-3198 Filed 2-9-89; 8:45 am] 
BILLING CODE 6560-50-M 


(ER-FRL-3517-9) 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared January 23, 1989 through 
January 27, 1989 pursuant to the 
Environmental Review Process (ERP), 
under Section 309 of the Clean Air Act 
and Section 102{2}{c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA.comments 
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can be directed to the Office of Federal 
Activities at (202) 382-5076. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 22, 1988 (53 FR 13318). 


Draft EISs 


ERP No.: DS-AFS-L65103-WA, Rating 
EC2, Wenatchee National Forest, Land 
and Resource Management Plan, 
Additional Information and 
Management Requirements Analysis, 
Implementation, Kittitas, Chelan and 
Yakima Counties, WA. 

Summary: EPA is concerned about 
potential water quality impacts 
associated with implementation of the 
No Change Alternative. This alternative 
does not incorporate all the provisions 
of the National Forest Management Act 
of 1976 or include specific standards and 
guidelines for water quality protection. 

ERP No.: DS-COE-A36390-WA, 
Rating EC2, Mill Creek Flood Control 
Project, Storage Dam Seepage Control, 
Implementation, Walla Walla County, 
WA. 

Summary: EPA has concerns about 
the lass of riparian areas and possible 
impacts to ground-water levels 
associated with this project. The 


proposed mitigation is not adequate, as __ 


it does not replace the functions and 
values associated with the vegetation to 
be removed. 

ERP No.: D-CQE-E36164-M§, Rating 
EO2, Upper Yazoo Basin Fish and 
Wildlife Mitigation Study for Fish and 
Wildlife Losses in the Ascalmo.Creek- 
Tippo Bayou Project, Big Sand Creek 
Projects and Panolo-Quitman Floodway 
East Bank Levee Project, 
Implementation, MS. 

Summary: EPA has significant 
environmental objections to the subject 
mitigation plan since it only deals 
indirectly /nominally with the 
comprehensive water quality problems 
in the Yazoo Basin. Additionally, the 
pian uses a computational model to 
determine the amount of mitigation 
which relies on assumptions which 
appear incorrect. As a result of these 
assumptions, the amount of mitigation 
necessary to compensate for project(s) 
implementation has been 
underestimated. 


ERP No.: D-FHW-K40166-HI, Rating © 


EC2, Hanoapiilani Highway/FAP Route 
30 Improvement, Puamana to Kaanapali, 
Funding, Maui County, HI. 

Summary: EPA expressed 
environmental concerns and requested 
that the final EIS more fully discuss'an 


alternative utilizing mass transit, buses -: 


and rail trolleys. EPA also requested 
that the final EIS contain more current 


4 
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information on existing water quality in 
the project area and commit to 
mitigation measures to protect water 
quality, 

ERP No.: D-SFW-E39034-00, Rating 
EC2, Reelfoot Lake Water Level 
Management Plan, Implementation, 
Fulton County, KY and Lake and Obion 
Counties, TN. 

Summary: EPA has concerns about 
the drawdown proposal because the 
water that would be immediately 
returned to the lake would be of 
approximately the same quality as the 
existing water. While the proposed 
drawdown mechanisms could provide 
some short-term reduction in the lake’s 
algal production, EPA would like to see 
an extensive monitoring plan instituted 
to gauge the adverse impacts during the 
drawdown and the improvements to the 
lake’s water quality and fishery after the 
drawdown. 


Final EISs 


ERP No.: F-COE-G36140-TX, Buffalo 
Bayou and Tributaries, Comprehensive 
Flood Damage Prevention Study, 
Implementation, Harris, Fort Bend, and 
Waller Counties, TX. 

ne EPA has no objections to 

action as described. 

ERP No.: F-DOE-L10004-00, Special 
Isotope Separation Production Plant 
Construction and Operation and the use 
of Atomic Vapor Laser Isotope 
Separation Technology, Site Selection 
and Implementation, Idaho National 
Engineering Laboratory near Idaho 
Falls, ID, Handford Site near Richland, 
WA and Savannah River Plant near 
Aiken, SC. 

Summary: EPA's comments on the 
draft EIS have been satisfied with 
responses given in the final EIS. EPA 
has no objections to the project as 
described in this document. 

ERP No.: LF-SFW-L64040-AK, Alaska 
National Wildlife Rufuges Native 
Owned Inholdings Acquisition in 
Exchange for Limited Oil and Gas 
Interest in the Coastal Plain of the 
Arctic National Wildlife Rufuge, AK 

Summary: EPA finds the project as 
described in this document acceptable 
due to the explicity commitment to 
comply with NEPA when approving 
each exploration and development plan. 

ERP No.: F-USA-K85059-HI, 
Helemano Military Reservation, Family 
Housing Construction Project, 
Implementation, City and County of 
Honolulu, Islarid of Oahu, HI. 

Summary: EPA requested a 
commitment to promptly notify the EPA 
should any hazardous substances be 
discovered on the Helemano Military 
Reservation, to comply with all 
applicable requirements of the Federal 


Superfund Law, and to correct all 
deficiencies at the Army’s Schoefield 
Barracks Wastewater Treatment Plant 
before the plant receives an additional 
burden from the proposed housing 
project. 

Dated: February 7, 1989. 
William D. Dickerson, 
Deputy Director, Office of Federal Activities. 
[FR Doc. 89-3199 Filed 2-9-89; 8:45 am] 
BILLING CODE 6560-50-14 


FEDERAL MARITIME COMMISSION 


Ocean Freight Forwarder License 
Applicants 


Notice is given that the following 
applicants have filed with the Maritime 
Commission applications for licenses as 
ocean freight forwarders pursuant to 
section 19 of the Shipping Act of 1984 (46 
U.S.C. app. 1718 and 46 CFR Part 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarder 
and Passenger Vessel Operations, 
Federal Maritime Commisison, 
Washington, DC 20573. 

American Red Ball International, Inc., 
9750 3rd Ave., NE., P.O. Box 75986, 
Seattle, WA 98125. 

Officers: Walter E. Saubert, President; 
Ralph E. Davis, Vice President/ 
Treasurer; Melvin D. Duncan, Vice 
President; Marjorie M. Beeler, Vice 
President/Sec. 

Round-The-World (U.S.A.) Corporation, 
53 Park Place, Suite 702, New York, 
NY 10007. 

Officers: Ying-Shin Tseng, President;. 
Pao Ling Wang, Chairman; Jack Tseng 
Hui Hsu, Vice President; Yang Mei 
Chen Chang, Stockholder; Chen Hui 
Chu Chang, Stockholder. 

American Lucky Star, Inc., 401 
Broadway, Suite 310, New York, NY 
10013. 

Officers: Waly Hakim, President; Lama 
Hakim, Treasurer. 

Trans-Alliance International Forwarding 
Co., 64 Glenwood Ave., Jersey City, NJ 
07306. 

Officers: Enrique Vera, Sole Proprietor. 

RAM Forwarding Incorporated, 16438 
Air Center Boulevard, Houston, TX 
77032. 

Officers: Norbert A. Juergen, President; 
Nancy J. Jeurgen, Vice President. 

Hasegawa International, Ltd., 6410 So. 
196th St., Kent, WA 98032. 

Officer: Masami Hasegawa, President. 

Eden Air Freight, Inc., 1821 McGaw 
Ave., Irvine, CA 92714: 


6449 


Officers: Lawrence L. Rodberg, 
President/Director; Larry P. Rodberg, 
V. Pres. Opers. & Admin. Director; 
William E. Dennler, V. Pres. Mkt./ 
Sales & Director; Wayne N. Neumann, 
V. Pres./Sec./Treas./Director. 

Kelly International, 9034 
Kansas City, MO 64138. 

Officer: Consuelo E. Kelly, Sole 
Proprietor. 

A America Cargo Services Inc., 6856 
NW. 77 Ct., Miami, FL 33166. 

Officers: Carlos Del Corral, President; 
Maria Del Carmen Del Corral, Sec./ 
Treasurer; Allan J. Leonard, Sec.- 
Treas./Dir. 

By the Federal Maritime Commission. 

Joseph C. Polking, 

Secretary. 

Dated: February 6, 1989. 
[FR Doc. 89-3140 Filed 2-9-89; 8:45 am] 
BILLING CODE 6730-01- 


FEDERAL RESERVE SYSTEM 


The Fuji Bank, Limited, et al.; 
Applications To Engage de Novo in 
Permissible Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23{a)(1) of the Board’s Regulation 
Y (12 CFR 225.23{a)(1)) for the Board’s 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c){8)} and § 225.21(a) of Regulation 
Y (12 CFR 225.21{a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons @ written presentation would ~ 





not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than February: 24, 1989. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. The Fuji Bank, Limited, Tokyo, 
Japan; to engage de novo through its 
subsidiary, Fuji Capital Markets 
Corporation, in making, acquiring and 
servicing loans and other extensions of 
credit pursuant to § 225.25({d){1); acting 
as investment-and financial adviser to - 
the extent of providing investment 
advice to any other person and 
furnishing general economic information 
’ and advice, general economic statistical 
forecasting services and industry studies 
pursuant to § 225.25(d)(4); and leasing 
personal and real property and acting as 
agent, broker and adviser in leasing 
such property pursuant to § 225.25{d)(5) 
of the Board's Regulation Y. 

B. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Banque Nationale de Paris, Paris, 
France; to engage de novo through its 
subsidiary, Banexi Corporation, Menlo 
Park, California, in providing investment 
or financial advice pursuant to 
§ 225.25(b}{4) of the Board's Regulation 
¥. 4 


Board of Governors of the Federal Reserve 
System, February 3, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
{FR Doc. 89-3149 Filed 2-9-89; 8:45 am] 
’ BULLING CODE 6210-01-" 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act {12 
U.S.C. 1817(j){7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 


- notices have been accepted for 


processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than February 24, 1989. 

A. Federal Reserve Bank of Boston 
(Robert M. Brady, Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Institution for Savings in 
Newburyport and Its Vicinity, 
Newburyport, Massachusetts; to acquire 
up to 24.99 percent of the voting shares 
of First and Ocean BanCorp, 
Newburyport, Massachusetts, and 
thereby indirectly acquire First and 
Ocean National Bank of Newburyport, 
Newburyport Massachusetts. 

B. Federal Reserve Bank of 

lis (James M. Lyon, Vice 


President) 250 Marquette Avenue, 


Minneapolis, Minnesota 55480: 
1. Gary W. Paulson, Park River, North 
Dakota; to acquire an additional 0.20 


percent of the voting shares of First 


Holding Company of Park River; Park 
River, North Dakota; and thereby. 
indirectly acquire First State Bank of 
Park River, Park River, North Dakota. 

2. James A. Wick, Kevin J..Wick, Mark 
D. Wick, Mary K. Wick, Patrick A. Wick, 
and Paul D. Wick; to acquire 8.2 percent 
of the voting shares of Turtle’ 
Bancshares, Incorporated, Turtle Lake, 
Wisconsin, and thereby indirectly 
acquire Bank of Turtle Lake, Turtle 
Lake, Wisconsin. Also, as a fesult ofa 
stock redemption Dorothy E. Cornwall 
will acquire an additional 16.3 percent 
of the voting shares of Turtle _" 
Bancshares, Incorporated, Turtle Lake. 
Wisconsin, and thereby indirectly 
acquire Bank of Turtle Lake, Turtle 
Lake, Wisconsin. 

C. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Emmett D. Paul, Jr., Pittsburg, 
Texas; to acquire 17 percent of the 
voting shares of Bank of Van Zandt, 
Canton, Texas. 

D. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1: Philip J. Rocco, Santa Ana, 
California, to acquire between 4.06.and 
8.32 percent of-the voting shares of 
California City Bancorp, Orange, 
California, and thereby indirectly 
acquire California City Bank, N.A., 
Orange, California. 
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Board of Governors of the Federa! Reserve 
System, February 3, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-3150 Filed 2-9-89; 8:45 am| 
BILLING CODE 6210-01-m 


PBA Bancorporation, et al; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 


The companies listed in this. notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act.(12 U.S. 1842) and $2 225. 14 
of the Board’s Regulation Y¥ (12 CFR 
225.14) to become.a bank holding - 
company or to acquire a bank or bank 
holding company. The factors that. are.. 
considered in acting on the applications 
are set forth in section 3(c} of the Act (12 
U‘S.C..1842{c)). 

Each application is available tos 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested personsmay 
express their views in-writing‘to the. . _ 
Reserve Bank or to the offices of the 
Board of Governors. Any:comment on 
an application that’ requests a hearing 
must include a stetement of why a -.._ 
written presentation would not suffice ‘in... 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that . 
would be presented at a hearing. 

Unless otherwise noted, camments 
regarding each of these applications 
must be received not later than March 1, 
1989. : 
_ A. Federal Reserve Bank of Atlanta 


_ (Robert E. Heck, Vice President} 104 


Marietta Street, NW., Atlanta, Georgia 
30303: 

1. PBA Bancorperation, Centreville, 
Alabama; to: become a bank holding __ 
company by. acquiring 100 percent of the 
voting shares of The Peoples Bank of 
Alabama, formerly The Peoples Bank of 
Centreville, Centreville, Alabama. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President)-230 
South LaSalle Street, Chicago, Illinois 
60690; 

1. Lakeside Credit Company, Inc., 
Minneapolis, Minnesota; to become a 
bank holding company by acquiring 
99.84-percent of the voting shares of 
First Trust & Savings Bank, Cedar 
Rapids, Iowa. 

2. Nevada National Go., Omaha, 
Nebraska; to-acquire 99.6 percent.of the 
voting shares of Rainwooed. Corporation, 
Omaha, Nebraska, and thereby. 
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indirectly acquire Valley State Bank, 
Rock Valley, Iowa. 

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Cameron Investment. Company, 
Sheboygan, Wisconsin; to acquire 100 
percent of the voting shares of 
Community Bank of Sheboygan, 
Sheboygan, Wisconsin, a de novo bank. 

2. Chisholm Bancshares, Inc., 
Chisholm, Minnesota; to become a bank 
holding company by acquiring 100 
percent of the voting shares of The First 
National Bank of Chisholm, Chisholm, 
Minnesota. 

D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. CMJR Investments, Inc., Lyndon, 
Kansas; to become a bank holding 


company by acquiring 80 percent of the — 


voting shares of Lyndon State Bank, 
Lyndon, Kansas. 

E. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 

Francisco, California 94105: 
' 4... W.T.B. Financial Corporation, 
Spokane, Washington; to acquire 100 
percent of the voting shares of Norban 
Financial Group, Inc., Coeur d’Alene, 
Idaho, and thereby indirectly acquire 
Northern State Bank, Coeur d’Alene, 
Idaho, and Seaport Citizens Bank, 
Lewiston, Idaho. © 

Board of Governors of the Federal Reserve 

System, February 6, 1989. 

Jennifer J.Johnson, _ 

Associate Secretary of the Board. 

[FR Doc. 89-3151 Filed 2-9-89; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 88F-0429] 


Food Techniques, inc.; Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that Food Techniques, Inc., has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of ozone for treating poultry 
chiller. water for reuse. 

_- Robert L. Martin, Center for Food Safety 


and Applied Nutrition (HFF-334), Food 
and Drug Administration, 200 C St., SW., 
Washington, DC 20204, 202-426-9463. 
SUPPLEMENTARY INFORMATION: Under | 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 . 
U.S.C, 348(b)(5))), notice is given that 
Food Techniques, Inc., 267-A Hayes 
Mille Rd., Atco, NJ 08004, has filed a 
petition (FAP 9A4119) proposing that the 
food additive regulations be amended to 
provide for the safe use of ozone for 
treating poultry chiller water for reuse. 
The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 


. this petition results in a regultion, the. . 


notice of availability of the agency's 
finding of no significant impact and the - 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40({c). - 

Dated: February 1, 1989. 
Richard J. Ronk, 
Aeting Director, Center for Food Safety and 
Applied Nutrition. 
[FR Doc. 89-3148 Filed 2~9-89; 8:45 am] 
BILLING CODE 4160-01-M 


National Institutes of Health 
National Cancer institute; Meeting; 


‘Cancer Biology-immunology. Contracts 


Review Committee 


Pursuant to Pub. L. 92-463, notice is” . 


hereby given of the meeting of the 
Cancer Biology—Immunology Contracts 
Review Committee, National Cancer 
Institutes, National Institutes of Health, 
March 20-21, 1989, Guest Quarters 
Hotel, Montgomery H Conference Room, 
7335 Wisconsin Avenue, Bethesda, 
Maryland 20814. 

This meeting will be open to the 
public on March 20 from 9 a.m. to 9:30 
a.m. to discuss administrative details. 
Attendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in secs. 552b(c)(4) and 552b(c)(6), 
Title 5, U.S.C. and sec. 10(d) of Pub. L. 
92-463, the meeting will be closed to the 
public on March 20 from 9:30 a.m. to 
recess and on March 21 from 9 a.m. to 
adjournment for the review, discussion 
and evaluation of individual contract 
proposals. These proposals and the 
discussions could reveal confidential 
trade secrets or commerical property 
such as patentable materials and 
personal information concerning 
individuals associated with the 
proposals, disclosure of which would 


constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Winifred Lumsden, the 
Committee Management Officer, 
National Cancer Institute, Building 31, 
Room 10A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide summaries of the 
meeting and rosters of committee 
members upon request. 

Dr. Wilna A. Woods, Executive 
Secretary, Cancer Biology—Immunology 
Contracts Review Committee, 5333 
Westbard Avenue, Room 807, Bethesda, 
Maryland 20892 (301/496-7153) will 
furnish substantive program 
information. 

Dated: January 31, 1989. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc. 89-3206 Filed 2~9-89; 8:45 am] 
BILLING CODE 4140-01-M 


National Cancer Institute; Meeting 
Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Board 

of Scientific Counselors, Division of 
Cancer Etiology on February 23-24, 1989. 
The meeting will be held in Building 31, 
C Wing, Conference Room 10, National 
Institutes of Health, 9000 Rockville Pike, 
Bethesda, Maryland 20892. 

This meeting will be open to the 
public from 1 p.m. to recess on February 
23 and from 9 a.m. to adjournment on 
February 24 for discussion and review of 
the Division budget and review of 
concepts for grants and contracts. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in sec. 552b(c)(6), Title 5, U.S.C. 
and sec. 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public from 
9 a.m. to approximately 12 p.m. on 
February 23 for the review, discussion 
and evaluation of individual programs 
and projects conducted by the Division 
of Cancer Etiology. These programs, 
projects, and discussions could reveal 
personal information concerning 
individuals associated with the 
programs and projects, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Mrs. Winifred Lumsden, Committee 
Management Officer, National Cancer 
Institute, Building 31, Room 10A06, 
National Institutes of Health, Bethesda, 
Maryland 20892 (301/496-5708) will 
provide summaries of the meeting and 
rosters of committee members, upon 
request. 

Dr. David McB. Howell, Executive 
Secretary of the Board of Scientific 





Counselors, Division of Cancer Etiology, 
National Cancer Institute, Building 31, 
Room 11A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-6927) will furnish substantive 
program information. 


Dated: January 31, 1989. 


Betty J. Beveridge, 
Committee Management Officer, NIH. 


[FR Doc. 89-3207 Filed 2-9-89; 8:45 am] 
BILLING CODE 4140-01-M 


National Institute of Dental Research; 
Meeting of NIDR Special Grants 
Review Committee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Special Grants Review Committee, 
National Institute of Dental Research, 
February 27-March 1, 1989, in the 
Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, 
Maryland 20815. The Committee will 
meet in the Palladium Room East. The 
meeting will be open to the public from 
7:30 p.m. to 8:00 p.m. on February 27 for 
general discussions. Attendance by the 
public is limited to space available. 

In accordance with provisions set 
forth in secs. 552b{c)(4) and 552b{c)(6), 
Title 5, U.S.C. and sec., 10{d) of Pub. L. 
92-463, the meeting will be closed to the 
public on February 27 from 8:00 p.m. to 
rrecess, on February 28 from 9:00 a.m: to 
recess, and on March 1 from 9:00.a.m. to 
adjournment for the review, discussion 
and evaluation of individual grant 
applications. The applications and the 
discussions could reveal confidential 
trade secrets or commercial property, 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Dr. Rose Marie Petrucelli, Executive 
Secretary, NIDR Special Grants Review 
Committee, NIH, Westwood Building, 
Room 519, Bethesda, MD 20892, 
(telephone 301/496-7658) will provide a 
summary of the meeting, roster of 
committee members and substantive 
program information upon request. 
(Catalog cf Federal Domestic Assistance 
Program Nos. 13.121—Diseases of the Teeth 
and Supporting Tissues: Caries and 
Restorative Materials; Periodontal and Soft 
Tissue Diseases; 13—122—Disorders of 
Structure, Function, and Behavior: 
Craniofacial Anomalies, Pain Control, and 


Behavioral Studies; 13-845—Dental Research 
Institute; National Institutes of Health) 


Dated: January 31, 1989. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-3208 Filed 2-9-89; 8:45 am] 
BILLING CODE 4140-01-M 


Social Security Administration 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Social Security 
Administration publishes a list of. 
information collection packages that 
have been submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with Pub. L. 96— 
511, The Paperwork Reduction Act. The 
following clearance packages have been 
submitted to OMB since the last list was 
published in the Federal Register on 
Janaury 13, 1989. 

(Call Reports Clearance Officer on (301) 
965-4149 for copies of package) 

1. Statement of Income and 
Resources—0960-0123—The form SSA- 
8010 is used by the Social Security 
Administration to obtain income and 
resources about certain people in 
connection with claims or 
redeterminations for Supplemental 
Security Income (SSI). The respondents 
are individuals who are parents, 
sponsors (of an alien), or ineligible 
children in the household of, an SSI 
applicant or recipient, or essential 
persons. 

Number of Respondents—221,000 

Frequency of Response—1 

Average Burden Per Response—20 
minutes 

Estimated Annual Burden—73,867 hours 

2. Disability Hearing Officer's 
Decision—0960-0441—The information 
collected on the form SSA-1207 is used 
as an official document for recording 
disability hearing officer's decisions. 
The respondents are the hearing officers 
in the State Disability Determination 
Services. 

Number of Respondents—54 

Frequency of Response—504 

Average Burden Per Response—45 
minutes 

Estimated Annual Burden—20,412 hours 

3. Reconsideration Report For 
Disability Cessation—0960-0350—The 
information collected on the form SSA- 
782 is used to document an individual's 
request for a disability reconsideration. 
The respondents are individuals who 
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were previously denied disability 
benefits or were removed from the 
disability rolls. 


Number of Respondents—32,023 
Frequency of Response—1 
Average Burden Per Response—30 
minutes 
Estimated Annual Burden—16,012 hours 
4. Statement Regarding Inferred Death 
of an Individual by Reason of Continued 
and Unexplained Absence—0960-0002— 
The information collected on the form 
SSA-723 is used to determine if the 
Social Security Administration may 
infer that a missing person is dead. The 
respondents are persons having 
knowledge of the facts surrounding the 
continued and unexplained absence of a 
wage earner. 
Number of Respondents—3,000 
Frequency of Response—1 
Average Burden Per Response—30 
minutes 
Estimated Annual Burden—1,500 hours 
OMB Desk Officer: Justin Kopca 
Written comments and 
recommendations regarding these 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
DC 20503. 


Dated: February 6, 1989. 


Robert D. Marder, 

Director, Office of Publications and Logistics 
Management. 

[FR Doc. 89-3165 Filed 2-9-89; 8:45 am] 
BILLING CODE 419-11-m 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Administration 
[Docket No. N-89-1930] 


Submission of Proposed information 
Collections to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notices. 


SUMMARY: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 
proposals. 

ADDRESS: Interested persons are invited 
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to submit comments regarding these 
proposals. Comments should refer to the 
proposal by name and should be sent to: 
John Allison, OMB Desk Officer, Office 
of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 
FOR FURTHER INFORMATION CONTACT: 
David S, Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 755-6050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 
SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
for the collection of information, as 
described below, to OMB for review, as 
required by the Papework Reduction Act 
(44 U.S.C. Chapter 35). 

The Notices list the following 
information: (1) the title of the 


Total Estimated Burden Hours: 800. 
Status: Reinstatement. 
Contact: Jessica Franklin, HUD, (202) 
755-6142 : 
John Allison, OMB, (202) 395-6880 
Date: January 10, 1989. 


Proposal: Section 8 Fair Market Rent 
Telephone Surveys. 


. Total Estimated Burden Hours: 508. 
Status: New. 
Contact: Joseph Riley, HUD, (202) 755- 
5590 
John Allison, OMB, (202) 395-6880 
Date: January 10, 1989. 


Proposal: Actions to Reduce Losses in 
FHA Programs. 
Office: Housing. 


information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing arid Urban 
Development Act, 42 U.S.C. 3535(d). 


- Office: Policy Development and 
Research. 

Description of the need for the 
information and its proposed use: HUD 
needs a fast and inexpensive way of re- 
estimating Section 8 Existing Fair 
Market Rents (FMRs). HUD wants to 
test a telephone survey method to use in 
areas where FMRs are believed to be 


Description of the need for the 
information and its proposed use: This 
rule would require a mortgagee, when 
notified by the FHA Commissioner that 
the mortgagee had a higher than normal 
rate of early serious defaults and claims 
in the preceding year, to submit a report 
to the Commissioner, and if applicable, 
a plan and timetable for necessary 
corrective action. 


Date: January 10, 1989. 
John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Project Application for 
Housing Development Grant and 
Estimate of Income Addendum (Forms 
HUD-90031 and 90031-A). 

Office: Housing. 

Description of The Need For The 
Information And Its Proposed Use: 
These forms are used extensively by 
Grantees to update project data 
essential for the preparation of the final 
HUD/Grantee Agreement. It is also a 
source document for collecting 
information to update automated 
information systems used for program 
management. 

Form Number: HUD-90031 and 90031- 
A 


Respondents: State or Local 
Governments. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 


inaccurate. The affected public would be 
those surveyed and Section 8 recipients. 

Form Number: None. 

Respondents: Individuals or 
Households. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 


Hours per 


Form Number: None. 

Respondents: Individuals of 
Households, Businesses of Other For- 
Profit, Non-Profit Institutions, and Small 
Business or Organizations. 

Frequency of Submission: On 
Occasion and Annually. 

Reporting Burden: 





Total Estimated Burden Hours: 800. 
Status: New. 
Contact: Andrew Zirneklis, HUD, 


Date: January 10, 1989. 


[FR Doc. 89-3154 Filed 2-9-89; 8:45 am] 
BILLING CODE 4210-01-M 


[Docket No. N-89-1931] 


Submission of Proposed Information 
Collections to OMB 

AGENCY: Office of Administration, HUD. 
ACTION: Notices. 


summary: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 


Total estimated burden hours: 391. 
Status: Revision. 
Contact: 
Mike D. Lasky, HUD, (202) 755-7270 
John Allison, OMB, (202) 395-6880 
Date: January 17, 1989. 


Total estimated burden hours: 27,138. 
Status: Extension. 
Contact: 

Judy Lemeshewsky, HUD, (202) 426- 
3944. 

John Allison, OMB, (202) 395-6880 
Date: January 17, 1989. 


FR Doc. 89-3155 Filed 2-9-89; 8:45 am] 
BILLING CODE 4210-01-4 


Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 755-6050. This is not a 
toll-free number. Copies of the proposed 


forms and other available documents 


submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 


Proposal: Monthly Report of Excess 
Income—Forms HUD-93104 and HUD- 
93104A. 

Office: Housing. 

Description of the Need for the 
Information and. its Proposed use: 
Owners of Section 236 insured and 
uninsured projects will use the form to 
compute total rental charges collected 


Number of 
its 


[Docket No, N-89-1932} 


Submission of Proposed information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SuMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 


x Frequency of ‘ 
response 
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hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535{d). 

Date: January 17, 1989.. 

John T. Murphy, “ 
Director, Information Policy and Management 
Division. 

Proposal: Quarterly Survey of 
Mortgage-Related Security Investments. 
Office: Housing. 

Description of the Need for the 
Information and its Proposed use: This - 
survey will provide the only source of 
information on the extent of the 
mortgage market by monitoring how 
institutions respond to changes in 
Federal regulations. The data will be 
used for Federal planning. 

Form Number: None. 

Respondents: Businesses or Other For- 
Profit. 

Frequency of submission: Quarterly. 

Reporting Burden: 


that are in excess of basic rents 
approved for occupied units due HUD. 

Form Number: HUD-93104 and HUD- 
93104A. 

Respondents: Businesses or Other For- 
Profit, Federal Agencies or Employees, 
and Non-profit Institutions. 

Frequency of submission: Monthly. 

Reporting Burden: 


Hours per 


Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 


ADDRESS: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
John Allison OMB Desk Officer, Office 
of Management and Budget, New 
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Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Seuthwest, Washington, DC 20410, 
telephone (202) 755-6050. This is. nota 
toll-free number. Copies of the p 

forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; {2} the 
office of the agency to collect the 
infermation;-{3} the description of the 


Total estimated burden hours: 25,934. 

Status: New. 

Contact: 
Duane T. McGough, HUD, (202) 755-5060 
Leonard J. Norris, Census, (202) 763-8550 
John Allison, OMB, (202) 395-6880 

Date: January 23, 1989. 


{FR Doc. 89-3156 Filed 2-9-89: 6:45 am} 
BILLING CODE 4210-01-™ 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered Species Convention; 
Foreign Law Notification, Philippines 


AGENCY: Fish and Wildlife Service. 
ACTION: Notice of Information No. 18. 


Subject: Philippines—Ban on wildlife 
imports. 


This Is a Schedule I Notice 
Source of Foreign Law Information 


On June 29, 1988, copies of two 
Philippine Presidential Decrees were 
officially submitted to the Fish and 
Wildlife Service {Service} through 
diplomatic channels. Presidential Decree 
No. 1219 of Octaber 14, 1977 instituted a 
ban on the export of raw precious and 
semi-precious coral, and the export of 
any other coral of the Phylum 
Coelenterata (stony corals). 

Presidential Decree No. 1698 of May 
22, 1980 amended the above decree to 


need for the information and its 
proposed use; {4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (4) how frequently information 
submissions will be required; {7} an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal! and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Departmeat of Housing and Urban 
Development Act. 42 U.S.C. 3535{d)}. 


prohibit the export of raw or processed 
stony corals. This ban on coral exports 
was temporarily suspended on May 1, 
1986, and reimposed on November 22, 
1986. 

On October 25, 1988, the Service 
received a letter from Mr. Juanito B. 
Malig, Director of the Bureau of 
Fisheries and Aquatic Resources, the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flera (Convention) Management 
Authority for marine species {including 
corals) for the Philippines. Mr. Malig 
requested the Service to prohibit the 
entry of raw, processed, or finished 
stony corals from the Philippines into 
the United States. 

On November 25, 1988, the 
Convention Secretariat issued 
Notification to the Parties No. 514, 
confirming the Philippine ban on the 
export of raw or processed stony corals. 

Action by the Fish and Wildlife 
Service: \mport into the U.S. of raw 
precious and semi-precious corals and 
of raw, processed, or finished stony 
corals from the Philippines or any of its 
territories or dependencies is prohibited. 

Effective Date: This action is effective 
immediately upon publication. 

Expiration Date: Until revoked. 

For Further Information Contact: 
Nancy J. Roeper, Division of Law 
Enforcement, U.S. Fish and Wildlife 
Service, P.O. Box 28006, Washington, DC 
20038-8006, Telephone: 202-343-9242. 


Dated: January 23, 1989. 
John T. Murphy, - 
Director. Information Policy and Management 
Division. 

Proposal: American Housing Survey— 
1989 National Survey. 

Office: Policy Development and 
Research. 

Description of the need for the 
information and its proposed use: This 
survey is a longitudinal study to collect 
current information on the quality, 
availability and cost of the housing 
inventory. It also will provide 
information on the characteristics of 
occupants and will be used by Federal 
and Local government agencies to 
evaluate housing issues. 

Form number: None. 

Respondents: Individuals and 
Households. 

Frequency of submission: Biennially. 

Reporting Burden: 


Dated: January 31, 1983. 
Steve Robinson, 
Deputy Director. 
[FR Doc. 89-3080 Filed 2-9-89; 8:45 ainj 
BILLING CODE 4310-55-M 


Bureau of Land Management 


Final Environmental impac’ Statement 
for the James Creek Coal Preference 
Right Lease Application 


AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Notice of availability of the 
Final Environmental Impact Statement 
(EIS) for the James Creek Coal 
Preference Right Lease Application and 
plan amendment. 





SUMMARY: Pursuant to section 102{2){C) 
of the National Environmental Policy 
Act of 1969, notice is hereby given that 
the Bureau of Land Management has 
prepared a Finai EIS on a coal 
preference right lease application 
(PRLA) nine miles northeast of Meeker, 
(Rio Blanco County), Colorado. This 
final EIS also serves as a proposed plan 
amendment for the White River 
Resource Area Management Framework 
Plan. 


DATES: Protests to the preposed land use 
planning decision amendment must be 
filed within 30 days of the publication of 
the Notice of Availability by the U.S. 
Environmental Protection Agency in the 


BEST COPY AVAILABLE 





Federal Register. Protests should be sent 
to Director (760), Bureau of Land 
Management, Premier Building, Room 
909, 1725 I Street NW., Washington, DC 
20240. Protests should include: The 
name, mailing address, telephone 
number, and interest of person filing the 
protest; a statement of the issue or 
issues being protested; a statement of 
the part or parts of the amendment 
being protested; a copy of all documents 
addressing the issue or issues that were 
submitted during the planning process 
by the protesting party, or an indication 
of the date the issue or issues were 
discussed for the record; and a concise 
statement explaining why the proposed 
decision is believed to be wrong. 

Availability: Single copies of the final 
EIS and the draft EIS are available at 
the Craig District Office (address and 
phone number are listed below). 

FOR FURTHER INFORMATION CONTACT: 
Greg Goodenow, Project Manager, 
Bureau of Land Management, Craig 
District Office, 455 Emerson Street, 
Craig, Colorado 81625-1129; telephone 
(303) 824-8261. 

SUPPLEMENTARY INFORMATION: The 
Bureau of Land Management has 
prepared a final EIS on a Coal 
Preference Right Lease Application, C- 
0126998 held by Consolidation Coal 
Company, located nine: miles northeast 
of Meeker, {Rio Blanco County), 
Colorado. The final EIS also serves as 
the analysis for amending the White 
River Resource Area Management 
Framework Plan by applying the 
unsuitability criteria (43 CFR Part 3460) 
to the project area. 

Formal section 7 Consultation has been 
initiated with the U.S. Fish and Wildlife 
Service concerning threatened and 
endangered fish species in the Upper 
Colorado River Basin. 

Tom Walker, 
Associate State Director. 

Date: February 2, 1989. 

[FR Doc. 89-3056 Filed 2-9-89; 8:45 am] 
BILLING CODE 4310-JB-M 


[ES-030-09-4212-20; ES-00157-005] 


Realty Action; Public Lands in 
Michigan Determined Eligible for 
Transfer to the State of Michigan 
Pursuant to Michigan Public Lands 
improvement Act of 1988 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Public notice relative to filing 
claims of ownership. 


summary: Notice is hereby given that 


certain public lands located in Michigan 
have been determined to be eligible for 


transfer to the State of Michigan. 
Transfer will be pursuant to the 
Michigan Public Lands Improvement Act 
of 1988 (100 Stat 2711, Pub. L. 100-537) 
(Act) which grants certain specified 
unclaimed islands and uplands and 
certain other public lands to the State of 
Michigan for the purposes of public 
recreation, protection of fish; wildlife, 
and plants, and the protection of 
resources and values. It also authorizes 
the Secretary of the Interior (Secretary) 
to resolve claims of ownership of non- 
mineral interests in certain other public 
lands in Michigan and to transfer such 
lands to claimants thereof on terms that 
recognize the equities of such claimants 
in such lands. 

The purpose of this public notice is 
twofold: (1) To notify residents of the 
State of Michigan as to the location of 
the public lands to be granted or 
otherwise transferred to Michigan under 
the Michigan Public Lands Improvement 
Act of 1988 (Act), and (2) To identify any 
person(s) who has a claim of ownership 
of the non-mineral interests in the 
identified public lands. 

A list of the public lands by county, 
number of parcels, and total acreage 
follows: 
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Copies of the land list and maps 
showing the legal descriptions, nature, 
and locations of the public lands by 
county are available for inspection only 
at the County Clerk's Office in each 
County Courthouse in Michigan. 
Additionally, copies of the land list and 
maps are available from the following 
offices of BLM and Michigan 
Department of Natural Resources: 
Milwaukee District, Bureau of Land 

Management, Reuss Federal Plaza, 

Suite 225, 310 West Wisconsin 

Avenue, Milwaukee, WI 53203. 
Regional Headquarters, Region 1, 

Michigan Dept. of Natural Resources, 

1990 U.S. 41 South, Marquette, MI 


49855. 

Regional Headquarters, Region 2, 
Michigan Dept. of Natural Resources, 
P.O Box 128, 8717 North Roscommon . 
Road, Roscommon, MI 48653. 

Regional Headquarters, Region 3, 
Michigan Dept. of Natural Resources, 
P.O Box 30028, General Office 
Building, Third Floor, State Secondary 
Complex, Lansing, MI 48909. 

Real Estate Division, Michigan Dept: of 
Natural Resources, P.O. Box 30028, 
Stevens T. Mason Building, Allegan 
and Pine Streets, Lansing, MI 48909. 
Any person who believes that he/she 

has a claim of ownership of non-mineral 

interest in any of the public lands 
contained on the list should notify BLM 
at the address listed below. No special 
application form is required, but the 
claim should be in writing and the tract 
being claimed should be identified. The 

claimant's letter should also contain a 

statement explaining his/her claim. 

Supporting documents (e.g., deeds, tax 

receipts) should not be sent with the 

initial letter. The claimants will be 
notified by BLM as to the Secretary's 
authority for the resolution of their claim 
prior to publishing the final notice of 
land transferred under the Act. 
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DATE: Written claims of ownership will 
be accepted for a period of 45 days from 
the date of publication of this notice in 
the Federal Register. 


ADDRESS: Written claims of ownership 
should be sent to Bert Rodgers, District 
Manager, Bureau of Land Management, 
P.O. Box 631, Milwaukee, WI 53201- 
0631. 


FOR FURTHER INFORMATION CONTACT: 
Duane Marti, Archaeologist/Realty 
Specialist, Bureau of Land Management, 
P.O Box 631, Milwaukee, WI 53261-0631; 
telephone (414) 291-4429 or (FTS) 362- 
4429, 


SUPPLEMENTARY INFORMATION: The 
Congressional grant will be effective on 
April 26, 1989 and only unclaimed public 
lands will be transferred subject to the 
terms and conditions of the Act. 
Pursuant to the Act, the State of 
Michigan will receive the public lands 
identified on the list described in this 
notice. A second public notice will be 
published prior to the granting of public 
lands to the State and will constitute the 
final list of public lands eligible for 
transfer. Under Section 4 of the Act, the 
United States would retain the minerals 
in the lands and the title of the State of 
Michigan would be subject to reversion 
of title to the United States if the State 
uses the lands for purposes other than 
those specified in the-Act. 

Section 3 of the Act authorizes the 
Secretary to resolve any claim of 
ownership of non-mineral interest in 
these identified public lands. The 
Secretary has a period of ten years from 
the date of the grant in which to resolve 
the claims identified during the period 
specified in this notice. If a claim is not 
resolved within the ten year period, the 
public land{s) subject to the claim would 
be transferred to the State of Michigan. 
After that transfer, any non-Federal 
claimant would be required to deal 
directly with the State of Michigan, 
rather than the United States, utilizing 
State courts or other facilities for 
resolving any remaining disputes over 
ownership of the non-mineral interests 
in the affected lands. 

Leon R. Kabat, 

Acting District Manager. 

[FR Doc. 89-2528 Filed 2-2-89; 8:45 am] 
BILLING CODE 4310-GJ-m 


National Park Service 


Martin Luther King Jr., National 
Historic Site Advisory Commission 
Meeting 


AGENCY: National Park Service, Interior. 


ACTION: Notice of Advisory Commission 
Meeting. 


SUMMARY: Notice is hereby given in 
accordance with the Federal Advisory 
Commission Act that a meeting of the 
Martin Luther King, Jr., National Historic 
Site Advisory Commission will be held 
at 10:30 a.m. at the following location 
and date. 


DATE: February 22, 1989. 


ADDRESS: The Martin Luther King, Jr., 
Center for Nonviolent Social Change, 
Inc., Freedom Hall Complex, Room 261, 
449 Auburn Avenue NE., Atlanta, 
Georgia 30312. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Randolph Scott, Superintendent, 
Martin Luther King, Jr., National Historic 
Site, 522 Auburn Avenue NE., Atlanta, 
Georgia 30312. 


SUPPLEMENTARY INFORMATION: The 
purpose of the Martin Luther King, Jr., 
National Historic Site Advisory 
Commission is to advise the Secretary of 
the Interior or his designee on matters of 
planning and administration of the 
Martin Luther King, Jr., National Historic 
site and Preservation District. The 
members of the Advisory Commission 
are as follows: 


Ms. Portia Scott, Chairperson 

Mr. William W. Allison 

Mr. Arthur J. Clement 

Mr. John Cox 

Mrs. Christine King Farris 

Mrs.. Valena Henderson 

Mr. C. Randy Humphrey 

Dr. Elizabeth A. Lyon 

Mr. Daniel H. Nall 

Rev. Joseph L. Roberts 

Mrs. Coretta Scott King, Ex-Officio Member 
Director, National Park Service, Ex-Officio 
Member 


The matters to be discussed at this 
meeting will include the status of park 
development and interpretive activities. 

The meeting will be open to the 
public. However, facilities and space for 
accommodating members of the public 
are limited. Any member of the public 
may file with the Commission a written 
statement concerning the matters to be 
discussed. Written statements may also 
be submitted to the Superintendent at 
the address above. Minutes of the 
meeting will be available at Park 
Headquarters for public inspection 
approximately 4 weeks after the 
meeting. 

Date: January 30, 1989. 

Robert M. Baker, 

Regional Director, Southeast Region. 
[FR Doc. 89-3212 Filed 2-96-89; 8:45 am] 
BILLING CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 


[No. 40205] 


Arrow Line, inc.; Exemption From 
Tariff Filing Requirements 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of proposed exemption 
from tariff filing requirements. 


SUMMARY: Arrow Line, Inc., a passenger 
motor contract carrier, seeks exemption 
from the tariff filing requirements of 49 
U.S.C. 10702, 10761, and 10762. The 
Commission has issued a decision 
proposing to grant an exemption for 
existing and future contracts. The 
petition for exemption from the tariff 
filing requirements may be inspected at 
the Public Docket Room {Room 1227) of 
the Commission in Washington, DC. 
Any interested party may file a 
comment in this proceeding. 
DATES: Comments are due by February 
27, 1989. If no timely adverse comments 
are received, the sought relief will 
automatically become effective at the 
close of the comment period. If 
opposition comments are filed, the 
comments will be considered, and, 
within 20 days of the close of the 
comment period, the Commission will 
issue a final decision. 
ADDRESSES: Send an original and 10 
copies of comments referring to No. 
40205 to: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 
FOR FURTHER INFORMATION CONTACT: 
Sam Taylor, (202) 275-7181 

or 
Richard Felder, (202) 275-7691. 
(TDD for hearing impaired: (202) 275- 

1721.) 

SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To obtain a 
copy of the full decision, write to, call, 
or pick up in person from: Office of the 
Secretary, Room 2215, Interstate 
Commerce Commission, Washington, 
DC 20423. Telephone: (202) 275-7428. 
(Assistance for the hearing impaired is 
available through TDD services (202) 
275~-1721.). 

Decided: February 2, 1989. 

By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
Andre, Lamboley, and Phillips. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 29-3175 Filed 2-9-89; 8:45 am] 
BILLING CODE 7035-01-4 





Antitrust Division 


Notice Pursuant to the National 
Research Act of 1984; 
SEMATECH, Inc. 


Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seq. (“the Act’), 
SEMATECH, Inc. (“SEMATECH”) has 
filed an additional written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission on January 4, 1989, 
disclosing an addition to its 
membership. The additional written 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act, which limit the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 

On April 22, 1988, SEMATECH filed 
its original notification pursuant to 
section 6{a) of the Act. The Department 
of Justice published a notice in the 
Federal Register pursuant to section 6(b) 
of the Act on May 19, 1988 (53 FR 17987). 

The identity of the new party is LSI 
Logic Corporation. The identities of the 
parties to SEMATECH, including the 
additional member are: 

Advanced Micro Devices, Inc. 
American Telephone & Telegraph 

Company 
Digital Equipment Corporation 
Harris Corporation 
Hewlett-Packard Company 
INTEL Corporation 
International Business Machines 

Corporation . 

LSI Logic Corporation 

Micron Technology, Inc. 

Motorola, Inc. 

National Semiconductor Corporation 
NCR Corporation 

Rockwell International Corporation 
Texas Instruments Incorporated 
Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 89-3178 Filed 2-9-89 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 
Office of the Secretary 
Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 
Background 

The Department of Labor, in carrying 
out its responsibilities under the 
Paperwork Reduction Act (44'U.S.C. 


Chapter 35), considers comments on the 
reporting and recordkeeping 
requirements that will affect the public. 


List of Recordkeeping/Reporting 
Requirements Under Review 


As necessary, the Department of 
Labor will publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 


Comments and Questions 


Copies of the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 
Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW, Room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, Room 3208, Washington, DC 
20503 (Telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 
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New 


Employment and Training 
Administration 
JTPA Title Il Financial Data 
New; ETA 9024 
One-time request 
State or local governments 
57 respondents; 684 total hours; 12 hours 
per respondent; 1 form 
The information requested will be 
used to provide the basis for the 
reallotment of Title Ill funds of the Job 
Training Partnership Act (JTPA) as 
amended. Newly passed legislation (P.L. 
100-418) provides for a reallotment 
process which requires the use of 
information not currently gathered. The 
respondents are State JTPA Offices. 


New 


Departmental Management 
Collection by Use of Personal Charge 

Card 
1225-0000 
Individuals or. households 
500 respondents; 9 hours; 1 minute per 

response; 

Information will be collected from 
individuals to allow the Department to 
process charge cards when making 
payment to the Department. 


Extension 


Employment Standards Administration 
Vehicle Mechanical Inspection Report 
for Transportation 
1215-0036; WH-514 and WH-514a 
Annually 
Individuals or households; farms; 
businesses or other for-profit; small 
businesses or organizations 
2100 respondents; 1575 total hours; 45 
min. per response; 2 forms 
The Migrant and Seasonal 
Agricultural Worker Protection Act 
requires any person who intends to 
transport workers to submit a statement 
identifying the vehicle used and proof 
that such vehicle conforms to certain 
safety requirements. 


Extension 


Veterans’ Employment and Training 
Administration 

Annual Report from Federal Contractors 

1293-0005; VETS-100. 

Businesses or other profit; Small 
businesses or organizations 158,150 
respondents; 79,075 hours; 30 minutes 
per response; 

The Veterans’ annual report required 
by 38 U.S.C. 2012(d) from entities with 
contracts of $10,000 or more with 
Federal departments or agencies of 
numbers of special disabled and 
Vietnam-era veterans in the workforce 
by job category and hiring location, 
number of employees hired arid of those, * 
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the number of special disabled and 
Vietnam-era veterans. 


Extension 


Occupational Safety and Health 
Administration 

A survey to determine the effects of 
revising the regulations governing PPE 
usage, welding, and pulp and paper 
and paperboard mills 

Nonrecurring 

Businesses or other for-profit; Small: 
businesses or organizations 

7888 respondents; 4181 burden hours; .53 
average burden hours per response; 0 


‘orms 
The data collected in this survey will 
provide information on the 
interrelationships between process- 
related hazards, PPE use, safety training 
and programs, and injury experience for 
use in determining the technological and 
economic feasibility of proposed .. 
changes to the existing standards for 
PPE. 
Signed at Washington, DC this 7th day a 
February, 1989. 
Paul E. Larson, 
Departmental Clearance Officer. 
{FR Doc. 89-3217 Filed 2-9-89; 8:45 am] 
BILLING CODE 4510-79-M | 


Employment Standards 
Administration, Wage and Hour 


Division 


-Minimum Wages for Federal and 
Federally Assisted Construction; 
General —— Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in. 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 


fringe benefits which are determined to _ 


be prevailing for the described classes 
~ of laborers and mechanics employed on 
construction projects of a similar 


character and in the localities specified _ 


therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 


prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to ‘the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain. 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 


‘of the described work within the 


geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing. 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental! agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., Room S-3504, 
Washington, DC 20210. 


Modifications to General Wage 
Determination Decisions 

The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 
Volume I: 
None. 
Volume Il: 
None. 
Volume Il: 
None. 


General Wage Determination 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent-of 
Documents, U.S. Government Printing 
= Washington, DC 20402; (202) 783- 


e When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington, DC, this 7th day of 
February 1989. 

Robert V. Setera, 

Acting Director, Division of Wage 
Determinations. 

[FR Doc. 89-3226 Filed 2-9-89; 8:45 am] 
BILLING CODE 4510-27-m 


Mine Safety and Health Administration 
(Docket No. M-88-246-C] 
Kerr-McGee Coai Corp.; Petition for 


Kerr-McGee Coal Corporation, Kerr- 
McGee Center, Oklahoma City, 
Oklahoma 73125 has filed a petition to 





modify the application of 30 CFR 75.1700 
(oil and gas wells) to its Galatia Mine 
56-1 (I.D. No. 11-02752) located in Saline 
County, Illinois. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statement follows: 

1. The petition concerns the 
requirement that barriers be established 
and maintained around oil an gas wells 
penetrating coal beds. 

2. As an alternate method, petitioner 
proposes to seal wells penetrating the 
Springfield No. 5 coal seam or Herrin 
No. 6 coal seam from the surrounding 
strata by using specific techniques and 
specific procedures as outlined in the 
petition. 

3. Prior to mining through the plugged 
oil and gas well an approval of the 
specific mining s would be 
requested of the MSHA District 
Manager, and appropriate officials 
would be allowed to observe the 
process and all mining would be under 
the direct supervision of a certified 
official. In addition: 

(a) Drivage sites would be installed; 
firefighting equipment, roof support and 
ventilation materials would be 
available; 

(b) The quantity of air would not be 
less than 9000 cubic feet per minute to 
ventilate the face; 

(c) Equipment would be checked for 
permissibility and serviced prior to 
mining through the well. The working 
place would be free from accumulations 
of coal dust and coal spillages, and rock- 
dusted to within 20 feet of the face; 

(d) Methane monitors would be 
calibrated prior to the shift and tests 
would be made during mining 
approximately every 10 minutes; and 

(e) When the wellbore is intersected, 
all equipment would be deenergized and 
safety checks would be made before 
mining would continue inby the well a 
sufficient distance to permit adequate 
ventilation around the area of the 
wellbore. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 
Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 13, 1989. Copies of the petition 


are available for inspection at that 
address. 


Date: February 2, 1989. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 89-3218 Filed 2-9-89; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-89-3-C] 


Manalapan Mining Co., inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Manalapan Mining Company, Inc., 
Route 1, Box 374, Evarts, Kentucky 40828 
has filed a petition to modify the 
application of 30 CFR 75.1103—4(a) 
(automatic fire sensor and warning 
device systems; installation; minimum 
requirements) to its Wallins No. 6 Mine 
(I.D. No. 15-16318) located in Harlan 
County, Kentucky. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of any fire within each 
belt flight. 

2. In a separate petition (M-89-2-C), 
petitioner proposes to use air in the belt 
entry to ventilate active working places. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system utilizing a low-level 
carbon monoxide (CO) detection system 
in all belt entries used as intake 
aircourses with specific conditions. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petiton may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be-postmarked or 
received in that office on or before 
March 13, 1989. Copies of the petition 
are available for inspection at that 
address. 

Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 

Dated: February 3, 1989. 

[FR Doc. 89-3219 Filed 2-9-89; 8:45 am] 
BILLING CODE 4510-43-M th 
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[Docket No. M-89-5-C] 


Utah Power & Light Co., Mining 
Division; Petition for Modification of 
Application of Mandatory Safety 
Standard 


Utah Power & Light Company, Mining 
Division, P.O, Box 310, Huntington, Utah 
84528 has filed a petition to modify the 
application of 30 CFR 75.1805 
(examination of electrical equipment; 
recording requirements; approved 
books) to its Cottonwood Mine (I.D. No. 
42-01944), its Wilberg Mine (I.D. No. 42- 
00080), and its Deer Creek Mine (1.D. No. 
42-00121) all located in Emery County, 
Utah. The petition is filed under section 
101(c) of the Federal Mine Safety and 
Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that the results of 
examinations of electrical equipment be 
recorded in an approved book entitled 
“Examination of Electrical Equipment.” 

2. As an alternate method, petitioner 
proposes to establish a computer 
program using a computer printout sheet 
which would contain all the required 
information. 

3. In support of this request, petitioner 
states that— 

(a) All results of electrical 
examinations would be input into a 
computer. Only authorized personnel 
with proper security clearance would be 
allowed to input data; and 

(b) A printed hard copy would be 
generated for each weekly examination 
period that would be available on the 
surface to all interested persons. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 13, 1989. Copies of the petition 
are available for inspection at that 
address. 

Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 

Date: February 3, 1989. 

[FR Doc. 89-3220 Filed 2~9-89; 8:45 am] 
BILLING CODE 4510-43- 
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1. Background—Part 1953 of Title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administration for 
Occupational Safety and Health 
(hereinafter calied the Regional. 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational! Safety and 
Health (hereinafter called. the Assistant 
Secretary) (29 CFR 1953.4),. will review 
and approve standards promulgated | 
pursuant to a State plan which has: been. 
approved in acco ce. with section 
18(c) of the Act and 29 CFR Part 1902. 
On July 5,973, notice was published in 
the Federal Register (36 FR 17834) of the 
approval of the Maryland State plan and 
the adoption of Subpart 0'to Part 1952 
containing the decision. - 


The Maryland State Plan provides for 


the adoption of all Federal standards as 
State standards after comments and . 
public hearing. Section.1952.210 of —_. 
Subpart 0 sets forth the State’s schedule 
for the adoption of Federal standards. 
By letter dated November 30, 1988, from 
Commissioner Henry Koellein, Jr.. 
Maryland Division of Labor and 
Industry, to Linda R. Anku, Regional 
Administrator, and incorporated as part 
of the plan, the State submitted State 
’ standards identical to: 29 CFR 1926-700- 
‘ 706 pertaining to amendments to the 
’ Construction Standards for Concrete 
and Masonry as published in the 
’ Federal Register of June 16, 1988, (53 FR 
22643). These standards are contained in 
COMAR 09.12.31. Maryland 
Occupational Safety and Health 
Standards were promulgated after 
public hearings on September 23, 1988. 
These standards were effective on 
November 28, 1988. 

2. Decision—Having reviewed the 
State submissions in comparison with 
the Federal standards, it has been 
determined that the State standards are 
identical to the Federal standards and 
accordingly are approved. 

3. Location of the Supplements for 
Inspection and Copying—A copy of the 
standards supplements, along with the 
approved plan, may be inspected and 

copied at the following locations during 
normal business hours: Office of the 
Regional Administrator, 3535 Market 
Street, Suite 2100, Philadelphia, 
Pennsylvania 19104; Office of the 
Commissioner of Labor and Industry, _ 
501 St. Paul Place, Baltimore, Maryland 
21202; and the OSHA Office of State" 


Programs, Room N-3700, Third Street 
and Constitution Avenue NW., 
Washington, DC 20210. 

4. Public Participation—Under 29 CFR 
1953.2{c), the Assistant Secretary may 
prescribe alternative procedures to 
expedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Maryland State plan as a proposed 
change and making the Regional 


» Administrator's approval effective upon 


publication for the following reasons: 

a. The standards are identical to the 
Federal standards which were 
— in accordance with Federal 

aw including meeting requirements for 
we participation. 

b. The standards were adopted in 
accordance with the procedural 
requirements of State law and further 
participation would be unnecessary. 

This decision is effective February 10, 


‘1989. 


(Sec. 18, Pub. L. 91-596, 64 Stat. 1608 (29 
U.S.C. 667)) 

Signed at Philadelphia, Pennsylvania, this 
26th day of December, 1988. 
Linda R. Anku, 


“Regional Administrator. 


[FR Doc. 89-3221 Filed 2-9-89; 8:45 am] 
BILLING CODE 4510-26-m 


NATIONAL CAPITAL PLANNING 
COMMISSION 


Guidelines and Submissions 
Requirements for installation of 
Antennas on Federal Property in 
National Capital Region 


AGENCY: National Capital Planning 
Commission. 

ACTION: Proposed Amendments to 
Guidelines and Submission 
Requirements. 


SUMMARY: On January 7, 1988, the 
National Capital Planning Commission 
(NCPC) adopted guidelines and 
submission requirements for the 
installation of microwave antennas on 
Federal sites in the National Capital 
Region. During the year in which those 
guidelines have been in effect, proposals 
for a number of large antennas of other 
types on Federal sites, because of their 
size and visual character, have raised 
further issues of adverse effects on the 
scenic character of the Nation's Capital. 
The amended guidelines permit Federal 
agencies to install certain classes of 
antennas “as a matter of right,” without 
submission to the Commission. The 
amendment delegates to the Executive 
Director limited authority to approve 
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antennas consistent with approved 
master plans. The amendment also 
makes changes in the general design 
criteria to clarify their applicability to 
both rooftop and ground-level antenna 
installations and to further the objective 
of unobtrusiveness in installations. 


DATE: February 10, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Robert E. Gresham, Assistant Executive 
Director for Operations, National 
Capital Planning Commission, 1325 G 
Street NW., Washington, DC 20576 or by 
telephone at 202/724-0206. 


Reginald W. Griffith, 
Executive Director. 

The National Capital Planning 
Commission (Commission) finds that 
certain antennas, such as microwave 
(terrestrial and satellite earth station) 
and large yagi and whip antennas, may 
adversely impact the aesthetics of the 
National Capital Region (NCR) and the 
health and welfare of its population. 
Therefore, in order to minimize the 
visual impacts of such antennas on the 
landscape, skyline, and scenic character 
of the Nation's Capital, and on the 
general appearance of Federal facilities, 
and to protect the public from any 
potential adverse radio frequency bio- 
effect impacts from transmitting 
microwave antennas, the Commission is 
providing the following Guidelines and 
Submission Requirements to be used by 
Federal agencies in the NCR in the 
preparation and submission of plans for 
antenna installations. (The NCR 
includes Montgomery and Prince 
George’s Counties in Maryland; 
Arlington, Fairfax, Loudoun, and Prince 
William Counties, and the independent 
cities within the outer boundaries 
thereof in Virginia; and the District of 
Columbia.) 

A. Prior to the installation of any 
antennas(s) on Federal property in the 
NCR, except as noted in section A.1, 
below, Federal agencies shall submit 
(pursuant to section 5 of the National 
Capital Planning Act of 1952, as 
amended; D.C. Code, 1981 edition, sec. 
5-432, and, as appropriate, section 4 of 
the International Center Act of 1968, as 
amended) such installation proposal to 
the Commission for review and 
comment. Approval by the Commission 
of such installation will normally be 
limited to five years. This time period 
may be increased to 10 years at the 
Commission's discretion on sites outside 
the Monumental Core ! and surrounding 
lands and designated Historic Districts. 


' The Monumental Core is defined in the Federal 
Facilities element of the “Comprehensive Plan for 
the National Capital.” 





1. Exceptions 


The following types of antenna 
installations may be made without 
referral to the Commission, provided 
that there are no existing antennas in 
the affected building or site: 

a. Up to two ultra high frequency/very 
high frequency television and/or 
frequency modulation radio receiving 
antennas with the boom or any active 
element not exceeding eight feet in 
length and the mounted vertical 
dimension not exceeding 12 feet; 

b. A super high frequency antenna 
with the active element not exceeding 
three feet in any dimension and the 
mounted vertical dimension not 
exceeding 12 feet; 

c. A whip antenna not exceeding one 
and one haif inches in diameter and a 
mounted dimension of 12 feet in any 

d. An antenna of any type, except a 
transmitting microwave antenna, 
entirely enclosed within an existing 
building (including the penthouse 
portion of a building); and 

e. A temporary antenna to be located 
on a site or buidling for a period not to 
exceed 14 days, provided the temporary 
placement does not alter the site or 
building and that all necessary safety 
precautions are observed in the 
temporary placement. 


2. Specific Submission Requirements 


The following materials shall be 
submitted with each antenna 
installation proposal: 

a. Statement of need, including 
justification for the size of the antenna, 
justification for multiple antenna 
installations, and other appropriate data 
regarding the particular installation 
consistent with security limitations. 

b. Description of any exisiting 
antennas located on the affected 
building and/or site of a proposed 
antenna and their functional 
relationship to the proposed antenna, 
including a discussion of the need for 
any exisitng antennas that are proposed 
to remain. 

c. Site plan and building elevations 
(for antennas mounted on a building) 
showing the form, dimensions, and 
location of the proposed antenna(s), any 
existing-to-remain antennas, and 
proposed screening elements. 

d. Construction drawings showing the 
proposed method of intallation. 

Description of the texture and color of 
antenna materials to be used. 

Screening plan, including proposed 
materials, color and texture of screening 
elements for rooftop and ground-level 
installations and, for ground-level 
installations only, the number, species, 


and size of trees and shrubs to be used 
as a screen. 

g. Site line studies of the proposed 
installation and alternatives considered 
illustrating the extent to which the 
proposed antenna{(s) will be visible from 
the surrounding streets and public open 
spaces. 

h. Description of alternatives 
considered to meet the 
telecommunication needs of the 
submitting agency. 

3. General Criteria Applying to Antenna 
Installations 


The following general criteria should 
guide the design, and will be applied in 
the Commission's review, of antenna 
installation proposals: 

a. Rooftop antennas should be 
installed at the lowest possible 
elevation above the roofline, set back as 
far as possible from all edges of the roof, 
and screened to the extent practicable 
from any public views in cases in which 
screening designs compatible with the 
architectural charcter of the affected 
building can be developed (see section 
D, below). Groundlevel antennas should 
be sited in locations that minimize 
public views, installed at the lowest 
possible elevation above grade, and 
screened to the extent practicable by 
landscaping or other screening elements. 

(b) Materials used in the construction 
of antennas and their mountings should 
not be bright, shiny, or reflective and 
should be of a color that blends with the 
surrounding building materials or 
landscape. 

c. Any masts or towers should be non- 
combustible, corrosion resistant, and 
protected against electrolytic action. 

d. All antennas should be adequately 
grounded to protect against a direct 
lightning strike. 


4. Review by the Executive Director 


The Commission delegates to the 
Executive Director the function of 
approving proposals for antenna 
installations, except microwave 
transmitting antennas, that are: 

a. Located on a reservation or site-for 
which the Commission has submitted its 
report and recommendations on a 
current master plan; 

b. Consistent with the 
recommendations of the Commission on 
the land use and circulation plan 
elements of the master plan; and 

c. Determined by the Executive 
Director to: 

i. Have no adverse impact on the 
environment; 

ii. Have no visual impact on 
properties beyond the boundaries of the 
Federal reservation or site; and 
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iii. Meet the general criteria of section 
A.3 of these Guidelines and Submission 
Requirements. 

B. Federal agencies may request an 
extension of the approval prior to 
expiration of the original approval. The 
request should be accompanied by a 
certification that: 

1. The original installation is 
structurally sound and continues to meet 
all the submission requirements; 

2. Clearly establishes the continued 
need for the installation; and 

3. Technological advances have not 
offered any alternatives that permit the 
elimination of the antenna or reduction 
in its size to minimize the visual 
impacts. 

Any antenna installation that does not 
receive re-certification by the 
Commission should be dismantled and 
removed as soon as possible after the 
expiration of the Commission's approval 
period. 

C. To the extent possible, Federal 
agencies should anticipate the need for 
antennas on all new buildings and 
design such buildings in such a fashion 
as to screen the needed antennas in a 
manner appropriate to the design of 
each building. 

D. Rooftop antennas on existing 
Federal buildings or ground-lvel 
installations in the NCR should be 
designed and installed in a manner that 
minimizes or eliminates their visual 
impacts on adjacent properties or public 
rights-of-way. Where appropriate to the 
character of a building, retro-fitting to 
screen antennas not accommodated in 
original building designs and plans 
should be considered. Various 
architectural solutions are possible for 
retro-fitting buildings to screen antena 
installations. The architectural style, 
orientation, available rooftop space, and 
structural charcter of a building, as well 
as the heights of neighboring buildings, 
are all important considerations in the 
retro-fit option selected. A variety of 
materials, including plastic, fiberglass, 
and glass can be used to screen or 
obscure antennas. Any materials that do 
not block the passage of the radio 
frequency signals are suitable as a 
screen. 

E. Reasonable precautions are 
necessary in locating and operating 
transmitting microwave antennas, 
because of potential adverse radio 
frequency bio-effects. In light of the 
numerous variables regarding power 
and frequency levels for each 
installation, electromagnetic radiation 
impacts will have to be evaluated on a 
site specific basis. All submissions to 
the Commission for a transmitting 
microwave antenna should be 
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accompanied by an environmental 
asessment. The environmental 
assessment shall include, among other 
considerations, an estimate of the 
electromagnetic radiation levels at 10, 
50, 100, 500, 1,000 and 2,000 feet from the 
installation in milliwatts/centimeters 
squared and the safeguards proposed to 
protect the public from any potential 
adverse bio-effects. A manufacturer's 
certification as to electromagnetic 
radiation at the above distances and a 
statement that the proposed antenna 
meets all American National Standards 
Institute (ANSI) and Environmental 
Protection Agency (EPA) current radio 
frequency emission standards should be 
made part of the environmental 
assessment. The Commission will 
continue to seek state-of-the-art 
information on health and human safety 
issues and shall apply that information 
and resulting awareness of issues in 
reviewing and approving antenna 
installations. 

All agencies responsible for 
antenna installations existing at the time 
of the adoption of these Guidelines are 
required to apply for approval of all 
such installations within five years after 
the adoption of these Guidelines and 
Submission Requirements. 

G. These Guuidelines are general in 
nature and convey the spirit of the 
concerns regarding potential adverse 
visual and/or bio-effect impacts to be 
mitigated. Each installation is a special 
case, and the appropriateness of the 

solutions selected to reduce the visual 
impacts will, in large measure, be 
determined by the particular location or 
locations chosen for the installation and 
the architectural character or ‘ ie 
bu!lding. These Guidelines provide 
general creiteria to be applied on a case- 
by-case basis. They are intended to 
apply to any existing antennas that are 
moved or relocated to another location 
on the Federal facility. Federal agencies 
are encouraged to arrange for joint use 
of antennas wherever possible. 

H. The Commission will, in its review 
of proposals for antenna installations, 
be particularly concerned with the 
submitting agency's statement of need, 
justification of antenna size, and 
measure employed to minimize the 
visual impacts of the proposed 
installation. In case in which it has 
previously approved site and building 
plans for facilities on which antennas 
are proposed, the Commission will 
review such proposals, on a case-by- 
case basis, as modifications to the 
previously approved site and building 
plans. 


[FR Doc. 89-3186 Filed 2-9-89; 8:45am] 
BILLING CODE 7520-02-" 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-443-OL-1 and 50-444-OL- 


Pursuant to the authority contained in 
10 CFR 2.721, the Atomic Safety and 
Licensing Board for Public Service 
Company of New Hampshire, et al. 
(Seabrook Station, Units 1 and 2), 
Docket Nos. 50-443-OL-—1 and 50-444- 
OL-1 (Onsite Emergency Planning and 
Safety Issues—Notification System), is 
hereby reconstituted by appointing 
Administrative Judge Peter B. Bloch as 
Chairman of this Licensing Board in 
place of Administrative Judge Sheldon J. 
Wolfe who is unable to continue to 
serve in this proceeding. 

As reconstituted, the Board i is 
comprised of the following 
Administrative Judges: 

Peter B. Bloch, Chairman 

Dr: Emmeth A. Luebke 

Dr. Jerry Harbour 


All correspondence, documents and 
other material shall be filed with the 
Board in accordance with 10 CFR 2.701 
(1980). The address of the new Board 
member is: Administrative Judge Peter 
B. Bloch, Chairman, Atomic Safety and 
Licensing Board, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 

Robert M. Lazo, 
Acting Chief Administrative Judge, Atomic 
Safety and Licensing Board Panel. 


Dated at Bethesda, Maryland, this 3rd day 
of February, 1989. 
[FR Doc. 89-3185 Filed 2-9-89; 8:45 am] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-26520; File No. SR-Amex- 
88-32] 


Self-Regulatory Organizations; Order 

Approving Proposed Rule Change by 
American Stock Exchange, inc., 
Relating to increased Supplemental 
Listing Fees and Annual Fees imposed 
on Listed Company Equity issues 


Pursuant to section 19(b)(1) ! of the 
Securities Exchange Act of 1934 (“Act”) 


1 15 U.S.C. 78s(b)(1). 


and Rule 19b—4 thereunder, ? the 
American Stock Exchange, Inc. (“Amex” 
or “Exchange”) submitted te the 
Securities and Exchange Commission 
(“SEC” or “Commission”) on December 
19, 1988 a proposed rule change to 
increase certain Exchange listing fees. 
The proposal would increase the annual 
listing fee and the supplemental listing 
fee imposed on Amex-listed company 
equity issues. 

Notice of the proposed rule change 
was provided by the issuance of a 
Commission release (Securities 
Exchange Act Release No. 26391, 
December 23, 1988) and by publication 
in the Federal Register (54 FR 77, 
January 3, 1989). The Commission 
received no comments on the proposed 
rule change. 

The Exchange is increasing two fees 
imposed on listed companies. The 
annual listing fee for stocks, with 
seventeen (17) separate categories in 
increments of one (1) million 
outstanding shares, is being increased 
under the proposed rule change. Each of 
these seventeen categories is being 
increased, with the minimum annual 
listing fee increasing from $3,500 to 
$4,500 and the maximum annual listing 
fee increasing from $10,000 to $12,500. 

The fee for supplemental stock listings 
is also being increased under the 
proposed rule change, raising from $.015 
to $.02 per share. The minimum 
supplemental stock listing fee is 
increasing from $1,000 to $2,000 and the 
maximum supplemental stock listing fee 
is increasing from $12,000 to $17,500. 

The Commission believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, and the rules and 
regulations thereunder applicable to a 
national securities exchange. More 
specifically, the Commission believes 
that the proposed rule change is 
consistent with section 6{b)(4) of the 
Act, which requires the equitable 
allocation of reasonable dues, fees, and 
other charges among Exchange members 
and other persons using its facilities. We 
note that the annual listing fee was last 
increased in 1981,? while the 
supplemental listing fee was last 
increased in 1980.* Moreover, the 
current increases do not appear 
excessive. Accordingly, the Commission 
believes that it is appropriate to approve 
the proposed rule change. 


217 CFR 240.19b-4. 

3 See SR-Amex-81-—22 (Rel. 34-18380, December 
31, 1981; 47 FR 879, January 7, 1982) {approval of 
increased annua! listing fees). 

* See SR-Amex-80-29 (Rel. 34-17308, November 
17, 1980; 45 FR 77211, November 21, 1980) 
(immediate effectiveness of increased supplemental 
listing fees). 





It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
above mentioned rule change is hereby 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 


Dated: February 3, 1989. 
[FR Doc. 89-3158 Filed 2-9-89; 8:45 am] 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on January 13, 1989, the Chicago 
Board Options Exchange filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, Il and II below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solict comments on the proposed rule 
change from interested persons. 


L Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Additions are italicized; deletions are 
bracketed. 


Rule 4.11 No change 


* * * Interpretations and Policies: 

.01 The following examples, using the 
3,000 option contract limit, illustrate the 
operation of position limits established 
by Rule 4.11: 

(a) Customer A, who is long [4,000] 
3,000 XYZ calls, may at the same time 
be short [4,000] 3,000 XYZ calls, since 
long and short positions in the same 
class of options (i.e., in calls only, or in 
puts only) are on opposite sides of the 
market and are not aggregated for 
purposes of Rule 4.11. 

(b) Customer B, who is long [4,000] 
3,000 XYZ calls, may at the same time 
be long [4,000] 3,000 XYZ puts. Rule 4.11 
does not require the aggregation of long 
call and long put (or short call and short 
put) position since they are on opposite 
sides of the market. 

(c) Customer C, who is long [3,500] 
2,500 XYZ calls may not at the same 
time be short more than 500 XYZ puts, 


® See 17 CFR 200.30-3(a)(44). 


since the [4,000] 3,000 contract limit 
applies to the aggregation of long call 
and short put positions in options 
covering the same underlying security. 
Similarly, if Customer C is also short 
[3,200] 2,200 XYZ calls, he may not at 
the sme time be long more than 800 XYZ 
puts, since the [4,000] 3,000 contract limit 
applies separately to the aggregation of 
short call and long put positions in 
options covering the same underlying 
security. 

.02 through .04 No change. 
Rule 4.12 Exercise Limits 

Except with the prior written 
permission of the President or his 
designee, no member shall exercise, for 
any account in which it has an interest 
or for the account of any customer, a 
long position in any option contract of a 
class of options dealt in on the 
Exchange where such member or 
customer, acting alone or in concert with 
others, directly or indirectly, has or will 
have exercised within any five 
consecutive business days aggregate 
long positions in excess of 3,000 or 5,500 
or 8,000 option contracts of that class of 
options or such other number of option 
contracts as may be fixed from time to 
time by the Board as the exercise limit 
for that class of options. Reasonable 
notice shall be given of each new 
exercise limit fixed by the Board by 
posting notice thereof on the bulletin 
board of the Exchange. Limits shall be 
determined in the manner described in 
Interpretation .02 or in the case of a 
hedged position Interpretation .04 to 
Rule 4.11. Whether option postions 
should be aggregated under this rule 
shall be determined in the manner 
described in Interpretation .03 to 
Exchange Rule 4.11. 


Rule 4.13 Reports Related to Position 
Limits 

(a) Each member shall file with the 
Department of [Compliance] Market 
Surveillance on each businsee day a 
report, in such form as may be 
prescribed, giving the name, address 
and social security or tax identification 
number of any customer who, on the 
previous business day, held aggregate 
long or short positions of 200 or more 
option contracts of any single class of 
options dealt in on the Exchange. The 
report shall indicate for each such class 
of option contracts the number of option 
contracts comprising each such position 
and, in the case of short positions, 
whether covered or uncovered. 

(b) In addition to the reports required 
by paragraph (a) of this Rule, each 
member shall report promptly to the 
Department of [Compliance] Market 
Surveillance any instance in which the 
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member has reason to believe that a 
customer, acting alone or in concert with 
others, has exceeded or is attempting to 
exceed the position limits established 
pursuant to Rule 4.11. 

4.13 (c) No change. 


Rule 4.14 Liquidation of Positions 


Whenever the President shall find, on 
the basis of a report of the Department 
of [Compliance] Market Surveillance or 
otherwise, that a person or group of 
persons acting in concert holds or 
controls, or is obligated in respect of, an 
aggregate position (whether long or 
short) in all option contracts of one or 
more classes or series dealt in on the 
Exchange in excess of the applicable 
position limit established pursuant to 
Rule 4.11, he may order all members 
carrying a position in option contracts of 
such classes or series for such person or 
persons to liquidate such position as 
expeditiously as possible consistent 
with the maintenance of an orderly 
market. Whenever such an order is 
given by the President, no member shall 
accept any order to purchase, sell or 
exercise any option contract for the. 
account of the person or persons named 
in the order, unless and until the 
President expressly approves such 
person or persons for options 
transactions. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below 
and is set forth in sections (A), (B), and 
(C) below. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 


The Proposed rule changes are 
intended to update examples based on 
more recent position limits and to 
accurately reflect existing 
responsibilities for position limits 
pursuant to Exchange Rules and 
Interpretations and Policies. 

The Exchange believes that the 
proposed rule change is consistent with 
the requirements of the Securities 
Exchange Act of 1934 and the rules and 
regulations thereunder, in particular, the 
proposed rule change is consistent with 
section 6(b)(5) of the Exchange Act, in 
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that, among other things, it is intended 
to promote just and equitable principles 
of trade in general to protect investors 
and the public interest. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


This proposed rule changes will not 
impose a burden on competition. 


(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


Comments were neither solicited nor 
received. 


Ill. Date of Effectiveness of the 


Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective pursuant to section 19(b)(3) of 
the Securities and Exchange Act of 1934 
and subparagraph (e) of Securities 
Exchange Act Rule 19b-4. At any time 
within 60 days of the filing of such 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for the 
protection of investors, or otherwise in 
furtherance of the purposes of the 
Securities Exchange Act of 1934. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission . 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by March 3, 1989. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: February 3, 1989. 
Jonathan G. Katz, 
Secretary. 
[FR Doc. 89-3159 Filed 2-9-89; 8:45 am] 
BILLING CODE 8010-01-M 


oa No. 34-26522; File No. SR-PHLX- 
1 


On January 19, 1989, the Philadelphia 
Stock Exchange, Inc. (“PHLX” or 
“Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”) ? and rule 19b-4 
thereunder,” a proposed rule change to 
expand and extend the Exchange’s 
Automated Options Market (“AUTOM”) 
system pilot program through December 
31, 1989. 

AUTOM is an on-line system that 
allows electronic delivery of options 
orders from member firms directly to the 
appropriate specialist on the PHLX 
options trading floor, with electronic 
confirmation of order executions. 
Because all orders received through 
AUTOM are exposed to the specialist's 
limit order book, the trading crowd, and 
to at least one registered options trader 
(“ROT”),® the Exchange believes best 
execution of AUTOM orders is assured. 

All orders entered into the system are 
executed manually by the specialist, 
who, upon execution of the order, enters 
the relevant trade information (e.g., the 
number of contracts executed, the price, 
and the identity of the contra-broker(s) 
into the system. An execution report 
then is sent automatically to the firm 
that placed the order. 

In its rule filing seeking 
implementation of the AUTOM system, 
the PHLX noted that the AUTOM 
system, including hardware as well as 
software, is completely separate from an 
independent of the hardware and 
software for PHLX’s Philadelphia Stock 
Exchange Automated Communication 
and Execution (“PACE”) system for 
routing and executing stock orders. The 
Exchange stated that because the 
systems are independent, one system 
cannot have an adverse impact on the 


115 U.S.C. 78s(b)(1) (1982). 

217 CFR 240.19b—4 (1988). 

3 PHLX Rule 1063(a) requires an Options Floor 
Broker to ascertain that at least one ROT is present 
at the trading post prior to representing an order for 
execution. 


other during volume surges in terms of 
volume handling capabilities or 
queuing.* 

In Securities Exchange Act Release 
No. 25540 (March 31, 1988), 53 FR 11390, 
the Commission approved 
impiementation of the AUTOM system 
on a 90-day pilot basis. The Commission 
approved the Exchange's request that 
the pilot include up to 12 equity options, 
up to five order entry firms, and up to 
six specialist units. During the pilot 
phase, only market orders of five or 
fewer contracts in the near-term 
expiration month were made eligible for 
delivery through the system for manual 
execution. 

In Securities Exchange Act Release 
No. 25868 (June 30, 1988), 53 FR 25563, 
the Commission approved a six-month 
extension of the pilot period, as well as 
an expansion of the pilot to include an 
additional 25 equity options, bringing to 
37 the total number of equity options 
eligible for delivery through the AUTOM 
system. 

In Securities Exchange Act Release 
No. 26354 (December 13, 1988), 53 FR 
51185, the Commission approved a 
modification to the existing 37-options 
pilot, making all pilot options’ strikes 
and expiration months eligible to be 
handled by AUTOM and increasing the 
eligible order size for AUTOM to 10 
contracts. The Commission also 
approved an extenisoin of the modified 
AUTOM pilot until June 30, 1989. 

The Exchange now proposes to 
expand the AUTOM pilot to include an 
additional 25 equity options, increasing 
to 62 the number of equity options that 
would be permitted to be traded in the 
AUTOM pilot. The Exchange also 
requests that the AUTOM pilot be 
extended until December 31, 1989.5 The 
Exchange requested accelerated 
approval of this proposed rule change so 
that the AUTOM pilot can be expanded 
without disruption. 

To date, executed volume through 
AUTOM has been minimal.* While 


* Letter from Michael A. Finnegan, Senior Vice 
President, PHLX, to Howard L. Kramer, Assistant 
Director, Commission, dated March 22, 1988. 

5 Letter from William W. Uchimoto, General 
Counsel, PHLX, to Mary N. Revell, Esquire, Division 
of Market Regulation (“Division”), Commission, 
dated January 25, 1989. 

* In this regard, the Exchange does not foresee 
any significant taxing of the Exchange's computer 
systems if the Commission approves the expansion 
of the pilot as proposed herein. In all other respects, 
the Exchange stands by its representations 
conveyed in letters to Howard Kramer, Assistant 
Director, Division, Commission, from Michael A. 
Finnegan, Senior Vice President, PHLS, dated 
March 22 and 30, 1988. 





overall transaction volume.has not 
appreciably increased in the expanded 
pilot, the Exchange is approaching the 
pilot's 37 options limit, having placed 34 
options on the pilot at this time. The 
Exchange assets that expanding the 
pilot to include an additional 25 equity 
options would better serve users, attract 
additional interest to the system, and 
would allow the PHLX to gain further 
trading experience to assess AUTOM as 
a permanent enhancement. In all other 
respects, the Exchange commits to 
operating the pilot as represented in 
prior rule filings. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of section 6 * and section 
11A ® and the rules and regulations 
thereunder. The Commission continues 
to believe that the development and 
implementation of AUTOM will provide 
for more efficient handling and reporting 
of orders in PHLX equity options 
through the use of new data processing 
and communications techniques, 
thereby improving order processing and 
turnaround time. The Commission also 
believes that the AUTOM system, by 
offering increased order routing 
efficiencies, should benefit public 
customers and PHLX member firms and 
customers. 

Expanding the existing 37 options 
AUTOM pilot to permit up to.62 equity 
options to be handled by AUTOM and 
extending the pilot period for six months 
{i.e., through December 31, 1989) should 
enable the Exchange to better assess the 
effectiveness of the AUTOM system. 
The PHLX believes that the AUTOM 
system will be able to handle the 
increased volume that should 
accompany expansion of the pilot to 62 
equity options. As noted above, the 
AUTOM system is completely 
independent from the Exchange's PACE 
system. Therefore, neither AUTOM nor 
the PACE system should impact on the 
other during periods of high volume. 
Moreover, as noted in the original order 
approving implementation of the 
AUTOM pilot,® the PHLX asserts that 
the AUTOM system has significant 
excess order handling and disc 
capacity.!° 


7 15 U.S.C. 78f (1982). 

® 15 U.S.C. 78k-1 (1982). 

® 53 FR 11390-01. 

1 In particular, the PHLX informed the 
Commission that the AUTOM system's order 
handling and disc capacity was five times the 
estimated daily order flow for the original pilot, and 
that the AUTOM system capacity could be 
increased up to five times that capacity if needed. 


The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day of publication 
of notice of filing in the Federal Register. 
The Commission previously solicited 
comment on the AUTOM pilot program 
and has not received any negative _ 
comments on its operation. Moreover, 
the current pilot program has operated 
effectively since its implementation in 
April, 1988. Finally, the Commission's 
approval is limited until December 31, 
1989, or until the Commission acts on 
the Exchange's request for permanent 
approval of the pilot program. 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference section, 
450 Fifth Street, NW., Washington, DC. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
referenced self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by March 3, 1989. 

It therefore is ordered, pursuant to 
section 19({b)(2) of the Act,?! that the 
proposed rule change is approved for a 
pilot period ending December 31, 1989.12 


See letter from Michael A. Finnegan, Senior Vice 
President, PHLX, to Howard L. Kramer, Assistant 
Director, Division, Commission, dated March 30, 
1988. Based on the Exchange's experience to date 
under the pilot program, the Commission believes 
that increasing the number of equity options eligible 
to be handled by AUTOM should not impact 
edversely the ability of AUTOM to handle the 
necessary volume levels. 

1115 U.S.C. 78s(b)(2) (1982). 

12 The Commission expects that at the conclusion 
of the additional six-month pilot period, the PHLX 
will be able to evaluate the pilot and submit a rule 
change for final approval with any appropriate 
modifications, or that the PHLX will submit a rule 
change extending the pilot beyond the six-month 
period. The PHLX is authorized to terminate the 
program prior to the end of the six-month period 
upon due notice and approval by the Commission, 
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. : 
Jonathan G. Katz, 


Secretary. 
Dated: February 3, 1989. 


[FR Doc. 89-3160 Filed '2-9-89; 8:45 am] 
BILLING CODE 8010-01-M 


(Rel. No. IC-16791; 811-5607] 


Global Asset Portfolio, Inc.; 
Application 


February 3, 1989. 


AGENCY: Securities and Exchange 
Commission (“SEC”). 


ACTION: Notice of application for an 
order under the Investment Company 
Act of 1940 ("1040 Act”). 


Applicant: Global Asset Portfolio, Inc. 
(“Applicant”). 

Relevant 1940 Act Sections: Order 
requested under section 8(f) of the 1940 
Act. 

Summary of Application: Applicant 
has requested an order declaring that it 
has ceased to be an investment 
company. 

Filing Date: The application was filed 
on January 30, 1989. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m., on 
March 2, 1989. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve Applicant 
with the request, either personally or by 
mail, and also send it to the Secretary of 
the SEC, along with proof of service by 
affidavit or, for lawyers, by certificate. 
Request notification of the date of a 
hearing by writing to the Secretary of 
the SEC.. 


ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, One North State Street, 9th 
Floor, Suite 0123, Chicago, Illinois 60602. 
FOR FURTHER INFORMATION CONTACT: 
Jeremy N. Rubenstein, Staff Attorney, at 
(202) 272-2847, or Stephanie M. Monaco, 
Branch Chief, at (202) 272-3030 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: 
Following is a summary of the 
application. The complete application is 
available for a fee from either the SEC’s 


43.17 CFR 200.30-3(a)}(12) (1988). 
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Public Reference Branch in person or the 
SEC’s commercial copier who can be 
contacted at (800) 231-3282 (in paneene 
(301) 258-4300). 


Applicant's Representations 


1. Applicant is a Maryland 
corporation which registered as a 
closed-end management investment 
company under the 1940 Act on Form N- 
8A on July 8, 1988. Applicant's 
registration statement under the. 
Securities Act of 1933 on Form N-2, filed 
on July 8,.1988, was not declared 

. effective. Applicant has not sold any 
securities of which it is the issue, has 
not commenced operations, and has no 
intention to commence operations. 

2. Applicant has no assets, debts or 


liabilities which remain outstanding, is* © 


not a party to any litigation or 
administrative proceeding, and is not” 
engaged in or proposing to engage in 
any business activities other than those 
necessary for the: winding up of its 
affairs. _ 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 
jonathan G. Katz, : 

Secretary.  ~ 
’ [FR Doc. 89-3161, Filed 2-8-89; 8:45 am] * 
BILLING CODE c010-01-M 


[Release No. 10-16794; 811-3801]. ~ 


MML Biend Investment Co., we: 
Application 

February 3; 1989. 

AGENCY: Securities and Exchange 
‘Commission (“SEC”). Pet 

ACTION: Notice of application on Form’ 


-N-6F-under the Investment Company 


Agi of 1940 [the “1940 Act’). 


Applicant: MML Blend Investment 
Company, Inc. 

Relevant 1940 Act Sections: Order 
requested under section 8(f). 
-. Summary of Application: Anebicent 
seeks an order declaring that it has 
»ceased to be an investment company. 


Filing Date: January. 3; 1989; amended 


January 19,1989. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application - 
will be granted. Any interested person 
may request.a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by’5:30 p-m., on 
February 27, 1989.'Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, 

‘either personally or by mail, and also 
send it to the Secretary of the SEC, 
along with proof of service by affidavit, 
or, for lawyers, by certificate. Request 


notification of the date of a hearing by 
writing to the Secretary of the SEC. 
AppRESS: Secretary, SEC, 450 5th Street. 
NW., Washington, DC 20549. Applicant, 
1295 State Street, Springfield, MA 01111. 
FOR FURTHER INFORMATION CONTACT: 
David S. Goldstein, Special Counsel 
(202) 272-3012 (Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: 


_ Following is a summary of the 


application; the complete application is 
available for a fee from either the SEC’s 
Public Reference Branch in person or the 
SEC’s commercial copier (800) 231-3262 
(in Maryland (301) 258-4300). 
Applicant's Representations 

1. Applicant registered under the Act 
and filed a Registration Statement on 
Form N-1 pursuant to section 8(b) of the 
Act on October 27, 1983. 

2. Applicant registered an indefinite 
number of shares of beneficial interest, 
$.01 par value, on Form N-1 under the 
Securities Act of 1933 on October 27, 


~1983. The Applicant filed Pre-Effective 


Amendment No. 1 to its Registration 


' Statement on January 19, 1984. Such 
" -amended Registration Statement 
‘became effective, and the Applicant 


commenced the initial public offering of 
its shares on February 1, 1984. 
3. Applicant was organized as a 


‘Maryland corporation on October 19, 


1983. Applicant reorganized as a series 
of MML Series Investment Fund on 
April 25, 1985. Applicant was dissolved 
under the laws of the state of Maryland 
on June 24, 1985. - 

4. On April 30, 1985, Applicant 


- transferred all-assets and liabilities to 


MML Blend Fund {the Series”), a series 


~ of MML Series Investment Fund (the 


“Trust”) pursuant to an Agreement and 
Plan of Reorganization dated April 25, 


~ 1985 between Applicant and the Trust 


on behalf of the Series (the 
“Agreement”) (the transactions 


contemplated by the Agreement herein 


referred to as the “Reorganization”). The 


. Trust, a Massachusetts business trust, 
was created by a Declaration of Trust 


dated December 19, 1984, as amended. 
The Trust adopted the Registration. — 
Statement of MML Equity Investment 
Company, Inc. as its own, effective April 
30, 1985. 

5. On January 31, 1985, the Directors of 
Applicant, including a majority of 
directors who were not interested 
persons of applicant, then present 
unanimously approved the Agreement 
and the Reorganization contemplated 
thereby. 

6. At a meeting of Shareholders of 
Applicant held on April 10, 1985, a 
majority of the shareholders present at 


6467 


such meeting in person or by proxy 
approved the Agreement and the 
transactions contemplated thereby. 

7. A Proxy Statement dated March 8, 
1985 was distributed to Applicant's 
shareholders of record as of February 1, 
1985 in connection with, among other 
things, the Reorganization. The 
Applicant filed its preliminary proxy 
material with the SEC on February 8, 
1985 and filed definitive copies of its 
proxy material on March 13, 1985. 

8. Applicant has filed with the 
Maryland State Department of 
Assessments and Taxation Articles of 
Transfer dated April 26, 1985 and 
Articles of Dissolution Dated June 24, 
1985. 

9. To accomplish the reorganization, 
Applicant transferred all of its assets 
and liabilities to the Series in exchange 
for a number of shares of beneficial 
interest of the Series equal to the 
number of shares of capital stock of 
Applicant outstanding immediately 
before the effective time of the 
Reorganization. The Series assumed all 
of the obligations and liabilities of 
Applicant. Immediately thereafter, 
Applicant distributed the shares of the 
Series received to its shareholders in 
complete liquidation. 

Upon completion of the 
Reorganization, each shareholder of 
Applicant owned as many full and 
fractional shares of the Series, with the 
same net asset value, as the number of 
shares of Applicant owned by the 
shareholders immediately prior to the 
Reorganization. Applicant received a 
ruling from the Internal Revenue Service 
in connection with the tax-free nature of 
the Reorganization. 

The Agreement authorized Applicant, 
as sole shareholder of the Series prior to 
completion of the Reorganization, to 
approve an investment management 
agreement between the Series and Mass 
Mutual. The agreement also authorized 
Applicant as sole shareholder of the 
Series prior to completion of the 
Reorganization to approve a custodian 
agreement between the Series and 
Manufacturers Hanover Trust Company, 
to:approve the election of the Trustees 
of the Trust, and to ratify the selection 
of the Trust's accountants. Applicant, 
acting as sole shareholder of the Series, 
took such action on April 15, 1985. 

The Trust established an account for 
each shareholder containing the 
appropriate number of shares. Such 
accounts were identical in all respects 
to the accounts maintained by Applicant 
for each shareholder. 

10. Applicant has no assets. Applicant 
has no debts or other liabilities. 
Applicant is not a party to any litigation 





or administrative proceedings. 
Applicant has no shareholders. 
Applicant is not engaged in any 
business activities. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-3162 Filed 2-9-89; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. IC-16792; 811-3202] 


February 3, 1989. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application on Form 
N-8F under the Investment Company 
Act of 1940 (the “1940 Act”). 


Applicant: MML Managed Bond 
Investment Company, Inc. 

Relevant 1940 Act Sections: Order 
requested under section 8(f). 

Summary of Application: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 

Filing Date: January 3, 1989; amended 
January 19, 1989. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m. on 
February 27, 1989. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, 
either personally or my mail, and also 
send it to the Secretary of the SEC, 
along with proof of service by affidavit, 
or, for lawyers, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 
ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, 1295 State Street, Springfield, 
MA 01111. 

FOR FURTHER INFORMATION CONTACT: 
David S. Goldstein, Special Counsel 
(202) 272-3012 (Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: 
Following is a summary of the 
application; the complete application is 
available for a fee from either the SEC's 
Public Reference Branch in person or the 
SEC’s commercial copier (800) 231-3282 
(in Maryland (301) 258-4300). 


Applicant’s Representations 


1. Applicant registered under the Act 
and filed a Registration Statement on- 


Form N-1 pursuant to Section 8{b).of the 
Act on June 9, 1981. 

2. Applicant registered an indefinite 
number of shares of beneficial interest, 
$.01 par value, on Form N-1 under the 
Securities Act of 1933 on June 9, 1981. 
The Applicant filed Pre-Effective 
Amendment No. 1 to its Registration 
Statement on November 27, 1981. Such 
amended Registration Statement 
became effective, and the Applicant 
commenced the initial public offering of 
its shares on December 16, 1981. 

3. Applicant was organized as a 
Maryland corporation on April 22, 1981. 
Applicant reorganized as a series of 
MML Series Investment Fund on April 
25, 1985. Applicant was dissolved under 
the laws of the state of Maryland on 
June 24, 1985. 

4. On April 30, 1985, Applicant 
transferred all assets and liabilities to 
MML Blend Fund (the “Series”’), a series 
of MML series Investment Fund (the 
“Trust”) pursuant to an Agreement and 
Plan of Reorganization dated April 25, 
1985 between Applicant and the Trust 
on behalf of the Series (the 
“Agreement”) (the transactions 
contemplated by the Agreement herein 
referred to as the “Reorganization”). The 
Trust, a Massachusetts business trust, 
was created by a Declaration of Trust 
dated December 19, 1984, as amended. 
The Trust adopted the Registration 
Statement of MML Equity Investment 
Company, Inc. as its own, effective 
April, 30, 1985. 

5. On January 31, 1985, the Directors of 
Applicant, including a majority of 
directors who were not interested 
persons of Applicant, then present 
unanimously approved the Agreement 
and the Reorganization contemplated 
thereby. 

6. At a meeting of Shareholders of 
Applicant held on April 10, 1985, a 
majority of the shareholders present at 
such meeting in person or by proxy 
approved the Agreement and the 
transactions contemplated thereby. 

7. A Proxy Statement dated March 8, 
1985 was distributed to Applicant's 
shareholders of record as of February 1, 
1985 in connection with, among other 
things, the Reorganization. The 
Applicant filed its preliminary proxy 
material with the SEC on February 8, 
1985 and filed definitives copies of its 
proxy material on March 13, 1985. 

8. Applicant has filed with the 
Maryland State Department of 
Assessments and Taxation Articles of 
Transfer dated April 26, 1985 and 
Articles of Dissolution Dated June 24, 
1985. 

9. To accomplish the reorganization, 
Applicant transferred all of its assets 
and liabilities to the Series in exchange 
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for a number of shares of beneficial 
interest of the Series equal to the 
number of shares of capital stock of 
Applicant outstanding immediately 
before the effective time of the 
Reorganization. The Series assumed all 
of the obligations and liabilities of 
Applicant. Immediately thereafter, 
Applicant distributed the shares of the 
Series received to its shareholders in 
complete liquidation. 

Upon completion of the 
Reorganization, each shareholder of 
Applicant owned as many full and 
fractional shares of the Series, with the 
same net asset value, as the number of 
shares of Applicant owned by the 
shareholders immediately prior to the 
Reorganization. Applicant received a 
ruling from the Internal Service in 
connection with the tax-free nature of 
the Reorganization. 

The Agreement authorized Applicant, 
as sole shareholder of the Series prior to 
completion of the Reorganization, to 
approve an investment management 
agreement between the Series and Mass 
Mutual. The agreement also authorized 
Applicant as sole shareholder of the 
Series prior to completion of the 
Reorganization to approve a custodian 
agreement between the Series and 
Manufacturers Hanover Trust Company 
to approve the election of the Trustees 
of the Trust, and to ratify the selection 
of the Trust's accountants. Applicant, 
acting as sole shareholder of the Series, 
took such action on April 15, 1985. 

The Trust established an account for 
each shareholder containing the 
appropriate number of shares. Such 
accounts were identical in all respects 
to the accounts maintained by Applicant 
for each shareholder. 

10. Applicant has no assets. Applicant 
has no debts or other liabilities. 
Applicant is not a party to any litigation 
or administrative proceedings. 
Applicant has no shareholders. 
Applicant is not engaged in any 
business activities. 

For the Commission, by the Division of 


Investment Management, pursuant to 
delegated authority. 


Jonathan G. Katz, 

Secretary. ; 
[FR Doc. 89-3163 Filed 2-9-89; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. IC-16793; 811-3201] . 
MML Money Market Investment Co., 
Inc.; Application : 
February 3, 1989. . 


AGENCY: Securities and Exchang 
Commission (“SEC”). ’ 
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ACTION: Notice of application on Form 
N-8F under the Investment Company 
Act of 1940.(the “1949 Act"). 


Applicant: MML MONEY Market 
Investment Company, Inc. 

Relevant 1940 Act Sections: Order 
requested under section 8(f). 

Summary of Application: Applicant 
seeks an order declaring that it has 
ceased to be an investment company, 

Filing Date: January 3,.1989; amended 
January 19, 1989. 

Hearing or Notification of Hearing: If. 
no hearing is ordered, the application .. 
will be granted. Any interested person: 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30:p.m. on 
February 27, 1989. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, 
either personally or by mail, and also 
send it to the Secretary of the SEC, 


along with proof of service by affidavit. , 


or, for lawyers, by certificate. Request: 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. - 
Applicant, 1295 State Street, Springfield, 
MA 01111, 

FOR FURTHER INFORMATION CONTACT: 
David S. Goldstein, Special Counsel 


(202) 272-3012 (Division of Investigation — 


Management). 

ARY INFORMATION: 
Following is a summary of the 
application; the complete application is. 
available fora fee from either the SEC’s 
Public Reference Branch-in person or the 
SEC’s commercial copier (800) 231-3282. 
(in Maryland (301) 258-4300). 


Applicant’s Representations 

1. Applicant registered under the Act 
and filed a Registration Statement on 
Form N-1 pursuant to section 8(b) of the 
Act on June 9, 1981. 

2. Applicant registered an indefinite - 
number of shares.of beneficial interest. 
$.01 par value, on Form N-1 under the 
Securities Act of 1933 on June 9, 1981. . 
The Applicant filed Pre-Effective 
Amendment No. 1 to its Registration 
Statement on November 27, 1981. Such 
amended Registration Statement 
became effective, and the Applicant 
commenced the initial public offering of 
its shares on December 16, 1981. 

3. Applicant was organized as a 
Maryland corporation on April 22, 1981. 
Applicant reorganized as a series of 
MML Series Investment Fund on April 
25, 1985. Applicant was dissolved under 
the laws of the state of Maryland on 
June 24, 1985. 


4. On April 30, 1985, Applicant 
transferred all assets and liabilities to 
MML Blend Fund (the “Series”), a series 
of MML series Investment Fund (the 
“Trust”) Pursuant to an Agreement and 
Plan of Reorganization dated April 25, 
1985 between Applicant and the Trust 
on behalf of the Series (the 
“Agreement”) (the transactions 
contemplated by the Agreement herein 


.referred to as the “Reorganization”). The 
‘Trust,.a Massachusetts business trust, 


was. created by a Declaration of Trust 


... dated December 19, 1984, as amended. 


The Trust adopted the Registration 
Statement of MML Equity Investment 
Company, Inc. as its own, effective April 
30, 1985. 

5. On january 31, 1985, the Directors of 
Applicant, including a majority of 
directors who were not interested 
persons of Applicant, then present 
unanimously approved the Agreement 
and the Reorganization contemplated 
thereby. 

6. At a meeting of Shareholders of 
Applicant held on April 10, 1985, a 
majority of the shareholders present at 
such meeting in person or by proxy 
approved the Agreement and the 
transactions contemplated thereby. 

7. A Proxy Statement dated March 8, 
1985, was distributed to Applicant's 
shareholders of record as of February 1, 
1985 in connection with, among other 
things, the Reorganization. The 
Applicant filed its preliminary proxy 
materia! with the SEC on February 8, 
1985 and filed definitive copies of its 
proxy material on March 13, 1985. 

8. Applicant-has filed with the 
Maryland State Department of 
Assessments and Taxation Articles of 
Transfer dated April 26, 1985 and 
Articles of Dissolution Dated June 24, 
1985.: 

9. To accomplish the reorganization, 
Applicant transferred all of its assets 
and liabilities to the Series in exchange 
fora number of shares of beneficial 
interest of the Series equal to the 
number of shares of capital stock of 
Applicant outstanding immediately 
before the effective time of the 


- Reorganization. The Series assumed ail 


of the obligations and liabilities of 


- Applicant. Immediately. thereafter, 


Applicant distributed the shares of the 
Series received to its shareholders in 
complete liquidation. 

Upon completion of the 
Reorganization, each shareholder of 
Applicant owned as many full and 
fractional shares of the Series, with the 


’ same net asset value, as the number of 


shares of Applicant owned by the 
shareholders immediately prior to the 
Reorganization. Applicant received a 
ruling from the Internal Service in 


connection with the tax-free nature of 
the Reorganization. 

The Agreement authorized Applicant, 
as sole shareholder of the Series prior to 
completion of the Reorganization, to 
approve an investment management 
agreement between the Series and Mass 
Mutual. The agreement also authorized 
Applicant as sole shareholder of the 
Series prior to completion of the 
Reorganization to approve a custodian 
agreement between the Series and 
Manufacturers Hanover Trust Company, 
to approve the election of the Trustees 
of the Trust, and to ratify the selection 
of the Trust's accountants. Applicant, 
acting as sole shareholder of the Series, 
took such action on April 15, 1985. 

The Trust established an account for 
each shareholder containing the 
appropriate number of shares. Such 
accounts were identical in all respects 
to the accounts maintained by Applicant 
for each shareholder. 

10. Applicant has no assets. Applicant 
has no debts or other liabilities. 
Applicant is not a party to any litigation 
or administrative proceedings. 
Applicant has no shareholders. 
Applicant is not engaged in any 
business activities. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

{FR Doc. 89-3164 Filed 2-9-89; 8:45 am| 
BILLING CODE 8010-01-m1 


DEPARTMENT OF STATE 
[Public Notice CM-8/ 1258] 


Oceans and international 
Environmental and Scientific Affairs 
Advisory Committee; Partially Closed 
Meeting 

The Antarctic Section of the Oceans 
and International Environmental and 
Scientific Affairs Advisory Committee 
wiil meet at 10:00 a.m., Tuesday, March 
7,-1989, in Room 1207, Department of 
State, 22nd and C Streets, NW., 
Washington, DC. 

At this meeting, officers responsible 
for Antarctic affairs in the Department 
of State will discuss the recently 
adopted Convention on the Regulation 
of Antarctic Mineral Resource activities. 
Attention will center upon issues to be 
addressed in legislation necessary to 
implement the Convention and in the 
separate protocol on liability called for 
in the Convention. There wil] also be 
consideration of preparations for the 
Fifteenth Antarctic Treaty Consulative 
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Meeting which will be held in Paris in 
October, 1989. Department officials will 
be prepared to discuss other key issues 
and problems involving the Antarctic in 
the context of current domestic and 
international developments. This 
session will be open to the public. The 
public will be admitted to the session to 
the limits of seating capacity and will be 
given the opportunity to participate in 
discussion according to the instructions 
of the Chairman. As access to the 
Department of State is controlled, 
persons wishing to attend the meeting 
should enter the Department through the 
Diplomatic (“C” Street) Entrance. 
Department officials will be at the 
Diplomatic Entrance to escort attendees. 

The Antarctic Section of the Oceans 
and International Environmental and 
Scientific Affairs Advisory Committee 
will also meet on Monday, March 6, in 
Room 1207, Department of State, 22nd 
and C Streets, NW. The purpose of these 
discussions will be to elicit views 
concerning the further development of 
United States policy regarding Antarctic 
resources, particularly Antarctic mineral 
resources. The Fifteenth Antarctic 
Treaty Consulative Meeting will also be 
discussed. The meeting will include 
classified briefings and examination and 
discussion of classified documents 
pursuant to Executive Order 12356. The 
disclosure of classified material and 
revelation of considerations which go 
into policy development would 
substantially undermine and frustrate 
the U.S. position in future meetings and 
negotiations. Therefore, the meeting will 
not be open to the public, pursuant to 
section 10{d) of the Federal Advisory 
Committee Act and 5 U.S.C. 552b (c)(1) 
and 5 U.S.C. 552b (c)(9)(B). 

Requests for further information on 
the meetings should be directed to R. 
Tucker Scully of OES/OSP, Room 5801, 
Department of State. He may be reached 
by telephone on (202) 647-3262. 

Frederick M. Bernthal, 

Chairman. 

{FR Doc. 89-3179 Filed 2-9-89; 8:45 am] 
BILLING CODE 4710-09-M 


DEPARTMENT OF TRANSPORTATION 


The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under Subpart Q of the 
Department of Transportation's 
Procedural Regulations (See 14 CFR 


302.1701 et. seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 

Docket No.: 46094 

Date Filed: February 1, 1989. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: February 15, 1989. 

Description: Conforming Application 
of American Airlines, Inc., pursuant to 
Section 401 of the Act and Subpart Q of 
the Regulations, with respect to Docket 
46051, applies for a certificate of public 
convenience and necessity authorizing 
service between Chicago, Illinois, and 
Tokyo, Japan. 

Docket No.: 46095 

Date Filed: February 1, 1989. 

Due Date for Answers, Conforming 
Applications, or Motions to Modify 
Scope: March 1, 1989. 

Description: Application of Air 
Atlantic Ltd., pursuant to Section 402 of 
the Act and Subpart Q of the 
Regulations, applies for issuance of a 
foreign air carrier permit to authorize it 
to engage in foreign air transportation of 
persons, property and mail between 
Halifax, Nova Scotia, Bangor and 
Portland, Maine, and Montreal, Quebec. 
Phyllis . Kaylor, 

Chief, Documentary Services Division. 
[FR Doc. 89-3188 Filed 2-9-89; 8:45 am] 
BILLING CODE 4910-62-™ 


DEPARTMENT OF THE TREASURY 


Public information Collection 
Requirements Submitted to OMB for 
Review. 


Date: February 6, 1989. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 
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Internal Revenue Service 


OMB Number: New 

Form Number: None 

Type of Review: New Collection 

Title: Focus Group Sesson for IRS 
Customer Needs Survey 

Description: To survey taxpayers about 
improving existing services, or 
creating new ones that will help 
facilitate voluntary compliance of 
Income Tax filing. General taxpaying 
population and the traditionally 
noncomplaint small business/self- 
employed will be contacted. 

Respondents: Individuals or households, 
Farms, Small businesses or 
organizations 

Estimated Number of Respondents: 
1,000 - 

Estimated Burden Hours Per Response: 
5 minutes 

Frequency of Response: One time only 
survey 

Estimated Total Reporting Burden: 445 
hours 

Clearance Officer: Garrick Shear (202) 
535-4297; Internal Review Service, 
Room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503 

Lois K. Holland, 

Department Reports Management Officer. 

[FR Doc. 89-3180 Filed 2-9-89; 8:45 am] 

BILLING CODE 4910-25-M 


internal Revenue Service 


[Delegation Order No. 208] 


Delegation of Authority; Martinsburg 
Computing Center 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Delegation of authority. 


SUMMARY: Delegation Order 208 is 
revised to delegate to the Director, 
Martinsburg Computing Center, certain 
authorities with respect to A-76 
activities. The text of the delegation 
order appears below. 


EFFECTIVE DATE: February 3, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Barbara Bailey, CS:P, Room 7575 No, 
1111 Constitution Avenue, NW., 
Washington, DC 20224, telephone 202- 
566-7031 (not a toll-free call). 
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[Order No. 208 (Rev. 3)] 
Effective date: 2-3-89. 


Delegation of oes ee in the 
Performance of Commercial Activities 


The authority vested in the 
Commissioner of interna] Revenue by 
TDO 150-10 and OMB Circular A-76 is 
hereby delegated as follows: 

1. Assistant Commissioner (Planning, 
Finance and Research) is authorized to 
determine, after consultation with other 
Assistant Commissioners, appropriate 
Assistants to the Commissioner and the 
Chief Counsel, which IRS activities are 
commercial activities as defined by 
OMB Circular A-76, recommen vd 
the Commissioner's decision only 
activities which in the judgment of the. 
Assistant Commissioner are of such 
large and servicewide significance that 
the Commissioner's involvement is 
necessary. 

2. The 2 authority to (a) certify the Most 
Efficient Organization (MEO), (b) sign 
the final result of the A-76 cost 
comparison review, (c) decide A-76 

appeals the award of 
contracts subsequent to formal A-76 
see eee 
contract for a:commercial activity 
should be awarded without going 
through a formal A-76 cost comparison 
review is hereby delegated to the 
officials: 


a. Assistants to the Commissioner. 
b. Assistant to the Senior Deputy 
Commissioner. 
c. Deputy Chief Counsel. 
d. Assistant Commissioners. 
e. Assistant Regional Commissioners. 
f. es Inspectors. 
Regional Counsel. 
. District Directors. 
i. Service Center Directors. 
j. Director, Martinsburg Computing 
Center. 


3. The authority to decide A-76 
appeals concerning a decisions to award 
a contract for a commercial activity 
without performing an A-76 cost 
comparison review is delegated to 
Regional Commissioners or, in the case 
of National Office activities, the Deputy 
Commissioner or Chief Counsel for 
those activities over which they have 
supervision or control. 

4. The authorities in paragraphs 1, 2 
and 3 above may not be redelegated. 

5. Delegation Order No. 208, (Rev. 2) 
Effective October 31, 1987 is superseded. 

Approved: January 24, 1989. 

John L. Wedick, Jr., 

Deputy Commissioner, Planning and 
Resources. 

[FR Doc. 89-3201 Filed 2-9-89 8:45 am] 
BILLING CODE 4630-01-M 


Secret Service 


Privacy Act of 1974; Technical 
prorated. a 


AGENCY: Secret Service, Department of 
the Treasury. 

ACTION: Technical Amendment, Privacy 
Act of 1974, System of Records Notice, 
Treasury/USSS .007. 


SUMMARY: This notice makes a technical 


amendment to the Department of the 
Treasury's Privacy Act of 1974 System 
of Records Notice, last published 53 FR 
6252 (March 1, 1988). Specifically, this 
notice would amend the section of 
Treasury/USSS .007, entitled “Systems 
Exempted From Certain Provisions of 
the Act,” and published at 53 FR 6485, 
by striking section “(c)(2)" from the list 
of sections set out under this title. 


EFFECTIVE DATE: February 10, 1989. 
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FOR FURTHER INFORMATION CONTACT: 
John J. Kelleher, Chief Counsel, United 
States Secret Service, 1800 G Street, 
NW., Washington, DC 20223, telephone 
(202) 535-5771. 
SUPPLEMENTARY INFORMATION: In 
accordance with the requirements of the 
Privacy Act of 1974 (hereinafter the 
Privacy Act), 5 U.S.C. 552a({e)(4), on 
— 3; ore the See Secret 
ce, Department enys 
published in the Federal 
updated Privacy Act System of Records 
Notice, 53 FR 6252, at 6477-87 (March 1, 
1988). As published in the Federal 
Register, Treasury/USSS .007, Protection 
Information System, contains an 
editorial error. Specifically, Treasury/ 
USSS .007, at 53 FR 6485, inadvertently 
lists an exemption from section (c){2) of 
the Privacy Act. This Notice would 
amend the portion of Treasury/USSS 
.007, entitled “Systems Exempted From 
Certain Provisions of the Act,” and 
published at 53 FR 6485, by striking 
section “{c}{2)” from the sections listed. 

Date: February 3, 1989. 
jill E. Kent, 

Assistant Secretary of the Treasury 
(Management). 

For the reasons set out in the 
preamble, the section of Treasury/USSS 
.007 entitled “Systems From 
Certain Provisions of the Act,” is 
amended to read as follows: 


Systems Exempted From Certain 
Provisions of the Act 

This system is exempt from 5 U.S.C. 
552a (c)(3), (c)(4), (d), (e)(3), (e)(4)(G). 
(e)(4)(H), (e)(4)€). (e)(5), (e)(8), # and (g) 
of the Privacy Act pursuant to 5 U.S.C. 
552a (j) and (k). 
[FR Doc. 89-3181 Filed 2-90-89; 8:45 am] 
BILLING CODE 4810-42-48 





Sunshine Act Meetings 


i Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e){3). 


Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in open session at 2:00 p.m. on 
Tuesday, February 14, 1989, to consider 
the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings. 

Application for Federal deposit 
insurance for a United States branch of 
a foreign bank. 

Hang Seng Bank Limited, Hong Kong, for 
Federa! deposit insurance of deposits 
received at and recorded for the accounts of 
its proposed United States branch to be 
located at 268-270 Canal Street, New York 
City (Manhattan), New York. 


Memorandum and resolution re: 
Proposed amendments to the 
Corporation’s system of records, entitled 
“Attorney—Legal Intern Applicant 
System,” which amendments would 
update the content, use, retrievability, 
and retention categories of this system 
of records, and would clarify existing 
notification procedures. 

Memorandum and resolution re: 
Contract for the FDIC Loose Leaf 
Reporting Service. 

Memorandum regarding a 
professional services contract. 

Reports of actions approved by the 
standing committees of the Corporation 
and by officers of the Corporation 
pursuant to authority delegated by the 
Board of Directors. 

Discussion Agenda: 

Memorandum regarding the Corporation's 
proposed budget for 1989. 

The meeting will be held in the Board 
Room on the six floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington, DC. 


Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-3813. 

Dated: February 7, 1989. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

{FR Doc. 89-3292 Filed 2-8-89; 12:39 pm] 
BILLING CODE 6714-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:30 p.m. on Tuesday, February 14, 
1989, the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursaunt to sections 
552b(c){2), (c){4), (c)(6), (c)(8), 
(c)(9)(A){ii), and (c)(9)(B) of Title 5, 
United States Code, to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
request that an item be moved to the 
discussion agenda. 

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or offices, 
directors, employees, agents or other 
persons participating in the conduct of 
an affairs thereof: 


Names of persons and names and locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c){6), (c)(8), and (c)(9){A){ii) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b{c)(6), (c)(8), and (c)(9){A)f{ii}). 

Note: Some matters falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely. that substantive discussion of 
those matters will occur at the meeting: 


Reports of the Director, Office of 
Corporate Audits and Internal 
Investigations: 


EDP Audit Report re: 
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Legal Case Management System (Memo 

dated November 1, 1988) 
Audit Report re: 

Bossier City Consolidated Office, Cost 
Center—105, (Memo dated November 18, 
1988) 

Audit Report re: 

Okiahoma City Consolidated Office, Cost 

Center—401 (Memo dated November 18, 


1988) 
EDP Audit Repert re: 

Midland Consolidated Office, Cost 
Center—402 (Memo dated December 2, 
1988) 

EDP Audit Report re: 

FIS/AP Audit (Memo dated December 2, 
1988) 

Audit Report re: 

Union Bank and Trust, Bartlesville, 
Oklahoma (2843) (Memo dated December 
14, 1988) 

Audit Report re: 

Houston Consolidated Office, Cost 
Center—105 (Memo dated January 19, 
1989} 

Discussion Agenda: 


Applications for consent to merge and 
establish three branches: 


New State Bank of ISBM, Minneapolis, 
Minnesota, a proposed new bank in 
organization, for the Corporation's consent to 
merge, under its charter and title, with 
Farmer's State Bank of Lyle, Lyle, Minnesota, 
and State Bank of Rose Creek, Rose Creek, 
Minnesota, and for consent to establish the 
one office of Farmer's State Bank of Lyle and 
the two offices of State Bank of Rose Creek 
as branches of the resultant bank. 


Applications for consent to purchase 
assets and.assume liabilities and 
establish branches: 


Security State Bank of Albert Lea, Albert 
Lea, Minnesota, an insured state nonmember 
bank, for the Corporation's consent to 
purchase certain assets of and assume the 
liability to pay deposits made in the Austin, 
Minnesota, branch of New State Bank of 
ISBM, Minneapolis, Minnesota, and for 
consent to establish that branch as a branch 
of Security State Bank of Albert Lea. 

Farmers State Bank of Adams, Minnesota, 
Adams, Minnesota, an insured state 
nonmember bank, for the Corporation's 
consent to purchase certain assets of and 
assume the liability to pay deposits made in 
the Rose Creek, Minnesota, branch of New 
State Bank of ISBM, Minneapolis, Minnesota, 
and for consent to estab!‘-h that branch as a 
branch of Farmers State Bank of Adams. 


Applications for Federal deposit 
insurance and for consent to purchase 
assets and assume liabilities: 

Bank of Lyle, Lyle, Minnesota, a proposed 


new bank in organization, for Federal deposit 
insurance and for consent to purchase certain 
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assets of and to assume the liability to pay 
deposits made in the Lyle, Minnesota, branch 
of New State Bank of ISBM, Minneapolis, 
Minnesota. 


Recommendation regarding the 
liquidation of a bank’s assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidating agent 
of those assets: 

Case No. 47,285 (Amendment) 
Plaza Consolidated Office, Kansas City, 
Missouri 


Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be 
exempt from disclosure pursuant to the 
provisons of subsections (c)(2) and (c)(6) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2), and (c)(6)). 

Matters relating to the possible 
closing of certain insured banks: 

Names and locations of banks authorized 
to be exempt from disclosure pursuant to the 
provisions of subsections (c)(8), (c)(9)(A)(ii), 
and (c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Execztive 
Secretary of the Corporation, at (202) 
898-3813. 

Dated: February 7, 1989. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[FR Doc. 89-3293 Filed 2-8-89; 12:39 pm] 
BILLING CODE 6714-01-M 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Meeting 

February 8, 1989. 

The following notice of meeting is 
published pursuant to section 3(a) of the 
Government in the Sunshine Act (Pub. L. 
No. 94—4109), 5 U.S.C. 552b: 

TIME AND DATE: February 15, 1989, 
(Approximately 2:00 p.m. following 
Regular Open Meeting). 

PLACE: 825 North Capitol Street NE., 
Room 9306, Washington, DC 20426. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

(1) Docket No. E-7319, Wolvering Power 
Corporation. 

(2) Project No. 4900-001, Trafalgar Power, 
Inc. 


(3) Project No. 2640, Flambeau Paper 
Corporation. 
(4) Project No. 7477, Burt Dam Associates. 


CONTACT PERSON FOR FURTHER 
INFORMATION: Lois D. Cashell, Secretary, 
Telephone (202) 357-8400. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 3307 Filed 2-68-89; 3:40 pm] 

BILLING CODE 6717-01-M 


TIME AND PLACE: 10:30 a.m.—February 
15, 1989. 

PLACE: Hearing Room One—1100 L 
Street, NW., Washington, DC 20573- 
0001. 

STATUS: Part of the meeting will be open 
to the public. The rest of the meeting 
will be closed to the public. 


MATTERS TO BE CONSIDERED: 


Portion Open to the Public 
1. Docket No. 88-19—Proposed Rule on 


Effective Date of Tariff Changes— 
Consideration of Comments. 


Portion Closed to the Public 

1. Docket No. 87-19—Atlantis Line, Ltd. v. 
American President Lines, Ltd.—Petition for 
Reconsideration. , 

2. Docket No. 87-6—Actions to Adjust or 
Meet Conditions Unfavorable to Shipping in 
the United States/Peru Trade 


CONTACT PERSON FOR MORE 
INFORMATION: Joseph C. Polking, 
Secretary, (202) 523-5725. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 89-3191 Filed 2-8-89; 12:39 pm] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 


TIME AND DATE: 10:00 a.m., Wednesday, 
February 15, 1989. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


STaTus: Open. 
MATTERS TO BE CONSIDERED: 


1. Publication for comment of proposals 
regarding finality accorded automated 
clearing house (ACH) credit and debit 
transactions processed by Federal Reserve 
Banks. (Proposed earlier for public comment; 
Docket No. R-0515-C) 

2. Any items carried forward from a 
previously announced meeting. 

Note. This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board's 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: Freedom of 
Information Office, Board of Governors of the 


Federal Reserve System, Washington, DC 
20551. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 


Date: February 8, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-3251 Filed 2-8-89; 11:21 am} 
BILLING CODE 6210-01-™ 


FEDERAL RESERVE SYSTEM: Board of 
Governors. 


TIME AND DATE: Approximately 10:30 
a.m., Wednesday, February 15, 1989, 
following a recess at the conclusion of 
the open meeting. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


STATUS: Closed. 


MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 


Dated: February 8, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-3252 Filed 2-8-89; 11:21 am] 
BILLING CODE 6210-01-M 


INTERSTATE COMMERCE COMMISSION 


TIME AND DATE: 10:00 a.m., Friday, 
February 17, 1989. 


PLACE: Hearing Room A, Interstate 
Commerce Commission, 12th & 
Constitution Avenue, NW., Washington, 
DC 20423. 


status: Open Special Conference. 


PURPOSE: The purpose of the conference 
is for the Commission to discuss among 
themselves, and to vote on, the agenda 
item. Although the conference is open 
for the public observation, no public 
participation is permitted. 


MATTERS TO BE DISCUSSED: 


Finance Docket No. 27590 (Sub-No. 1) 
Trailer Train Company, Et Al. — Pooling of 
Car Service With Respect to Flatcars 
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CONTACT PERSON FOR MORE 
INFORMATION: Alvin H. Brown, Office of 
Government and Public Affairs, 
Telephone: (202) 275-7252. 

Noreta R. McGee, 

Secretary. 

{FR Doc. 89-3176 Filed 2-7-89; 1:36 pm] 


February 2, 1989} 


status: Closed meeting. 

PLACE: 450 Fifth Street, N.W., 
Washington, D.C. 

DATE PREVIOUSLY ANNOUNCED: Friday, 
January 27, 1989. 

CHANGES IN THE MEETING: Additional 
items. 

The following additional items will be 
considered at a closed meeting 
scheduled for Tuesday, February 7, 1989, 
at 2:30 p.m.: 


Settiement of injunctive action. 
Formal orders of investigation. 
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Commissioner Fleischman, as duty 
officer, determined that Commission 
business required the above changes. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Karen 
Burgess at (202) 272-2000. 
jonathan G. Katz, 

Secretary. 
February 6, 1989. 


{FR Doc. 89-3301 Filed 2-68-89; 1:14 pm] 
BILLING CODE 8010-01-M 





Corrections 


This sectior of the FEDERAL REGISTER 
of 


of the Code of Federal Regulations. 
These er pene ae ee 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 179 

[Docket Nos. 81N-0004 and 84F-0230] 
Irradiation in the Production, 
Processing, and Handling of Food 


Correction 


In rule document 88-29885 beginni 
on page 53176 in the issue of Friday, 


December 30, 1988, make the following 
correction: 

On page 53208, in the second column, 
in the last line, “January 30, 1988” 
should read “January 30, 1989”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


Norden Laboratories, inc.; Withdrawal 
of Approval of NADA’S 


Correction 


In notice document 89-634 appearing 
on page 1241 in the issue of Thursday, 
January 12, 1989, make the following 
correction: 

In the third column, in the first 
complete paragraph, in the fifth line, 
“520.480(b)(1)” should read 
“520.580(b)(1)”. 


BILLING CODE 1505-01-D 


Federal Register 
Vol. 54, No. 27 


Friday, February 10, 1989 


DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 
14 CFR Part 399 


[OST Docket No. 45884; Notice 89-1] 


Statement of Enforcement Policy on 
Rebating 


Correction 


In proposed rule document 89-2578 
appearing on page 5497 in the issue of 
Friday; February 3, 1989, make the 
following correction: 

In the second column, under 
SUMMARY, in the third line, “88-5” should 
read “88-15”. 
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DEPARTMENT OF THE INTERIOR 
Bureau of indian Affairs 
25 CFR Part 2 


Appeais From Administrative Actions 


November 29, 1988. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Final rule. 


summary: The final rule revises the 
Bureau of Indian Affairs (BIA) rules 
governing the appeals process used for 
requesting review of actions by BIA 
officials which adversely affect an 
appellant. 

EFFECTIVE DATE: March 13, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Anne Bolton, Management Analyst, 
Division of Personnel Management, 
Bureau of Indian Affairs, Room 320, 
Interior South, 1951 Constitution, NW.., 
Washington, DC 20245, telephone 
number (202) 343-4689. 

SUPPLEMENTARY INFORMATION: 
Authority to issue rules and regulations 
is vested in the Secretary of the Interior 
by 5 U.S.C. 301 and sections 463 and 465 
of the revised Statutes (25 U.S.C. 2 and 
9). This final rule is published in 
exercise of rulemaking authority 
delegated by the Secretary of the 
Interior to the Assistant Secretary— 
Indian Affairs by 209 DM 8. The BIA 
published a proposed rule on November 
6, 1987 (52 FR 43006), offering the public 
an apportunity to comment on appeals 
from administrative actions. 

This rule does not contain collections 
of information which require the 
approval of the Office of Management 
and Budget under 44 U.S.C. 3501 et seg. 

The final rule is published as 
previously titled, Appeals from 
Administrative Actions. This revision 
eliminates Central Office action on 
many of the appeals which originate in 
the field. Most appeals will be sent 
directly to the Interior Board of Indian 
Appeals (IBIA) from the field. 

Comments were received from sixteen 
sources including Indian tribes, tribal 
attorneys, government solicitors and 
Bureau officials. The following para- 
graphs summarize the comments and 
suggestions received and actions taken. 


Section 2.2: One commenter suggested 
that the definition of “appeal” in 
proposed § 2.2 be amended to include 
the words “or the inaction” after the 
word “action”. This change has been 
made to reflect the intent of the 
regulation that either an action or an 
inaction may be subject to appeal. The 
words “is in error” have been added to 
the definition of “statement of reasons” 
as recommended by another commenter. 

Section 2.3 One commenter 
recommended that in § 2.3(a) the words 
“may be” replace “are or will be” to 
clarify that appellants do not have to 
prove that they are adversely affected, 
only to allege it. This comment is 
accepted. 

One commenter noted that, under the 
National Environmental Policy Act, 
environmental matters may be appealed 
to the Federal courts without first going 
through the Bureau appeals process. 
Subseciion 2.3(b) makes the appeal 
procedures in Part 2 inapplicable where 
another regulation or a Federal statute 
provides a different procedure. 
Therefore, no change is necessary. 

Section 2.4: A new § 2.4({d) has been 
added providing that a Deputy to the 
Assistant Secretary—Indian Affairs may 
issue a decision in an appeal if that 
responsibility has been assigned to him/ 
her by the Assistant Secretary—Indian 
Affairs pursuant to § 2.20(c). See the 
discussion under § 2.20. 

Section 2.4(e) (proposed § 2.4{d)) has 
been revised to provide that the Interior 
Board of Indian Appeals will hear 
appeals from decisions of a Deputy to 
the Assistant Secretary—Indian Affairs 
made pursuant to an assignment of 
responsibility under § 2.20(c). This 
subsection has been further revised to 
delete the authority of the Board to hear 
appeals from decisions of the Deputy to 
the Assistant Secretary—Indian Affairs/ 
Director (Indian Education Programs). 
Appeals from decisions of this official 
will be made to the Assistant 
Secretary—Indian Affairs for the 
reasons discussed under § 2.20{g). 

Section 2.5: Six comments were 
received on this section. Three 
commenters were concerned that 
indigent appellants might not be able to 
post an appeal bond if required to do so. 
Two commenters were concerned that 
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collateral proceedings would delay 
proceedings in the appeal. One 
suggested that an interlocutory appeal 
procedure be set out. After thorough 
consideration of these comments, it has 
been decided that the bond provision is 
necessary for the protection of Indians 
and should be retained. The Bureau and 
the Interior Board of Indian Appeals 
have had bond provisions in their 
appeal regulations since 1960 and 1975, 
respectively. These provisions have 
been implemented without undue 
hardship to appellants. 

A new § 2.5(c) has been added to 
make clear that the-deciding official 
must give notice when he/she issues a 
decision requiring a bond or denying a 
request that a bond be required. 
Although no specific interlocutory 
appeal provisions are included in § 2.5, 
aggrieved parties may appeal from these 
decisions. 

Section 2.6: One commenter believed 
that proposed § 2.6({a), which stated that 
a decision of the Assistant Secretary is 
final for the Department and effective 
immediately unless the Assistant 
Secretary provides otherwise, did not 
clearly indicate how the Assistant 
Secretary would provide otherwise. This 
subsection, now § 2.6{c), has been 
revised to state that such a provision 
must appear in the decision itself. 

A new provision at § 2.6(b) clarifies 
that a decision made by a BIA official 
becomes final when the time for filing a © 
notice of appeal has expired and no 
notice of appeal has been filed. 

Section 2.7: Two commenters noted 
that the term “effective notice” in 
proposed § 2.7(b) was not defined. 
Section 2.7(b) has been reworded to 
state that time to file an appeal does not 
begin to run until notice has been given 
in accordance with § 2.7(c), which sets 
out the information concerning appeal 
procedures which must be contained in 
the notice of a decision. : 

Two commenters objected to the 
wording of proposed § 2.7(c) because it 
did not clearly identify which decisions 
were appealable and which were not. 
Two commenters suggested that the 
subsection be revised to identify more 
specifically the information regarding 
appeal procedures which is required to 
be included in BIA decisions. The 
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subsection has been reworded to make 
clear that only decisions which are final 
for the Department pursuant to § 2.6(c) 
are not administratively appealable and 
to state more specifically the appeal 
information to be included in decisions. 

Section 2.8: The comments generally 
favored this provision, which sets out a 
procedure for appealing from inaction of 
a BIA official. Three commenters 
recommended that a time limit be set for 
the “reasonable later date” for making a 
decision which § 2.8(b) requires a BIA 
official to establish. § 2.6(b) has been 
revised to provide that the date must be 
no later than 60 days from the date of 
the request for a decision. 

Proposed §§ 2.8 (a)(3) and (b), 2.9(a), 
and 2.19({a) included new provisions for 
student appeals pertaining to expulsions 
and suspensions, These have been 
deleted from the final rule in order to 
preserve the status quo of regulations 
concerning Indian education, as 
required by § 5106 of the Indian 
Education Amendments of 1988, 102 
Stat. 367. 

Section 2.9: Four commenters 
recommended that the time for an 
appellant to file a notice of appeal 
should begin to be counted from the 
date that the appellant received the 
notice of administrative action rather 
than the date that it was mailed. Also, 
four comments on this section and § 2.13 
recommended that appeal documents 
submitted by the appellant should be 
considered filed when they were mailed, 
rather than when they were received by 
the decisionmaker. Section 2.9(a), and 
corresponding provisions throughout the 
regulation, have been revised to 
incorporate each satiiiamiinitelion in its 
entirety. 

One commenter objected to the 
omission from the proposed regulations 
of the present requirement that BIA 
officials render assistance to appellant 
Indians and Indian tribes not 
represented by counsel. This provision 
has been reinstated in a new § 2.9{b). 

Section 2.9(c)(5), § 2.10 (a) and (b), 
and § 2.11(b) have been reworded and 
expanded to clarify the original intent as 
suggested by several comments 
received. 

One commenter objected to the 
requirement for labeling of envelopes in 
§ 2.9(c)(3), § 2.10(d)(2) and $ 2.11(e)(2) as 
being superfluous. Appeal documents 
are not always self-evident. The purpose 
of identifying the contents on the 
envelope is to speed processing. Failure 
to include this on the envelope, 
however, is not grounds for summary 
dismissal. 

Section 2.10: One commenter stated 
that failure to conform to the formal 
requirements for a statement of reasons 


described in this section should not be 
grounds for summary dismissal under 
§ 2.17. The revision of § 2.17 discussed 
below responds to this comment. 

Section 2.13: One commenter 
questioned whether § 2.13(c), concerning 
misdirected appeal documents, included 
notices of appeal. This subsection has 
been revised to make clear that a BIA 
official will allow late filing of a 
misdirected notice of appeal where the 
official determines that the — 
is the fault of the governmen 

Other revisions to § 2.13 wi discussed 
under § 2.9. 

Section 2.17:One commenter .. 
recommended adding failure to file a 
timely notice of appeal to the grounds 
for summary dismissal. This section has 
been revised to incorporate the 
provision, also set out in § 2.9(a), which 
requires the dismissal of an appeal 
when the notice of appeal is not timely 

Two commenters recommended 
revisions concerning the provision in 
proposed § 2.17 that permitted summary 
dismissal for failure to file a statement 
of reasons. In response to these 
comments, this section has been revised 
to allow summary dismissal only where 
the reasons for the appeal cannot be 
determined from the appeal documents 
taken as a whole and only after the 
appellant has been given an opportunity 
to amend his/her appeal documents. 

Section 2.19: Two commenters 
suggested that §:2.19{a) be revised to 
identify more specifically the 
information regarding appeals 
procedures, in particular the 30-day time 
limit for filing a notice of appeal, 
required to be included in decisions by 
BIA officials. This section has naa: 
revised to incorporate these 

One commenter recommend hate a 
specific provision be included allowing 
appeal to the next level when a BIA 
official fails to issue a decision within 
the time allowed. When an appeal level 
is skipped, the administrative record 
may not be properly developed, making 
effective consideration of the appeal at 
a higher level difficult. Further, the 
opportunity to resolve the appeal at the 
lower level is foregone. For these 
reasons, this comment is not accepted. 
BIA officials are expected to issue 
decisions in accordance with the time 
deadlines in these regulations. 

Section 2.20: Three commenters either 
objected to the inclusion of the 
Assistant Secretary—Indian Affairs in 
the appeal process or recommended that 
the Assistant Secretary's decisions be 
subject to review by the Interior Board 
of Indian Appeals (IBIA). One 
commenter recommended that 
appellants be allowed to choose 


whether to appeal to the Assistant 
Secretary or the IBIA. Another 
suggested that some appellants might 
seek to have the Assistant Secretary 
assume jurisdiction over their ap 

by filing petitions with that official. 

The comments recommending 
exclusion of the Assistant Secretary 
from the appeal process or making his/ 
her decisions subject to review by the 
IBIA are not accepted. Certain appeals 
involve policy matters requiring the 
attention of the A: Assistant Secretary. 
Further, the IBIA does not have 
jurisdiction to review discretionary 
decisions of BIA officials. (See the 
discussion of 43 CFR Part 4 Subpart D, 
immediately following.) In order to make 
clear that this section is not intended to 
give the parties to an appeal a choice of 
forum, but rather is intended to vest the 
exclusive authority to assume 
jurisdiction over an appeal in the 
Assistant Secretary, a sentence has 
bees O00 ae ee ee 
Assistant Affairs will 
not consider petitions to exercise this 
authority.” 

Section 2.20{c) has been further 
revised to authorize the Assistant 
Secretary—Indian Affairs to assign the 
responsibility to issue a decision in an 
appeal to a Deputy to the Assistant 
Secretary—indian Affairs. A decision 
made by a Deputy to the Assistant 
Secretary pursuant to such an 


clarification of the extent to which the 
IBIA could review BIA decisions that it 
receives pursuant to § 2.20{e). In 
response to this recommendation, 

§ 2.20(e) has been revised to make clear 
that IBIA jurisdiction over appeals 
received pursuant to this subsection are 
subject to 43 CFR 4.337(b), as are other 
appeals from BIA decisions. 

A new § 2.20{g) has been added 
providing for decisions by the Assistant 
Secretary—Indian Affairs in appeals 
from decisions of the Deputy to the 
Assistant Secretary—Indian Affairs/ 
Director (Indian Education Programs). 

The proposed rule provided that 
appeals from this official would be 
made to the Interior Board of Indian 
Appeals. The change has been made to 
preserve the status quo of existing 
appeal procedures for education 
appeals, as required by § 5106 of the 
Indian Education Amendments of 1988, 
102 Stat. 367. 

Section 2.21: Three commenters 
recommended revision of § 2.21{b) to 
allow the parties to an appeal to obtain 
copies of documents considered by the 





decisionmaker but not included in the 
administrative record and to provide a 
specific time for response by the parties. 
The subsection has been revised to 
incorporate these recommendations. 
One commenter requested a 30 day 
period for reconsideration by the initial 
decisionmak 


already have an opportunity to reverse 
the initial decision at the time the notice 
of appeal is filed with him/her before 
forwarding the appeal information to the 
next highest appeal level. Consequently, 
it was felt that adoption of this process 
would only serve to lengthen the total 
process. The comment is therefore not 

_ accepted. 

The primary author of this document 
is Anne Bolton, Management Analyst, 
Division of Personnel Management, 
Bureau of Indian Affairs, Room 320, 
Interior South, 1951 Constitution Ave., 
NW.., Washington, DC 20245, telephone 
number (202) 343-4689. 

This rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
no detailed statement is. 


the Interior has determined that this 
document is not a major rule under 
Executive Order 12291 and certifies this 
document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 


governing 
Interior Board of Indian Appeals, 43 CFR 
—_ immediately follows this 

e. 
List of Subjects in 25 CFR Part 2 

Administrative practice and 
procedure. 

For the reasons set forth in the 
preamble, Part 2 of Title 25, Chapter 1, 
Subchapter A of the Code of Federal 
Regulations is revised as follows: 


Information collection. 
Definitions. 

Applicability. 

Officials ery may decide appeals. 


Appeal 
Finality of decisions. 
Notice of administrative decision or 
action. 
Appeal from inaction of official. 
Notice of an appeal. 

2.10 Statement of reasons. 

2.11 Answer of interested party. 


Sec. 
2.12 
2.13 
2.14 
2.15 
2.16 
2.17 
2.18 
2.18 
Education Programs officials on appeal. 
2.20 Action by the Assistant Secretary— 
Indian Affairs on appeal. 
2.21 Scope of review. 
Authority: R.S. 463, 465; 5 U.S.C. 301, 25 
U.S.C. 2, 9. 


§ 2.1 Information collection. 

In accordance with Office of 
Management and Budget regulations in 5 
CFR 1320.3(c), approval of information 
collections contained in this regulation 
is not required. 


§2.2 Definitions. 

“Appeal” means a written request for 
review of an action or the inaction of an 
official of the Bureau of Indian Affairs 
that is claimed to adversely affect the 
interested party making the request. 

“Appellant” means any interested 
party who files an appeal under this 


Service of appeal documents. 
Filing documents. 

Record address. 
Computation of time. 


“Interested party” means any person 
whose interests could be adversely 
affected by a decision in an al. 

“Legal holiday” means a Federal 
holiday as designated by the President 
or the Congress of the United States. 

“Notice of appeal” means the written 
document sent to the official designated 
in this part, indicating that a decision is 
being appealed (see § 2.9). 

“Person” includes any Indian or non 
Indian individual, corporation, tribe or 
other organization. 

“Statement of reasons” means a 
written document submitted by the 
appellant explaining why the decisions 
being appealed is in error {see § 2.10). 


$2.3 Applicability. 

(a) Except as provided in paragraph 
(b) of this section, this part applies to all 
appeals from decisions made by officials 
of the Bureau of Indian Affairs by 
persons who may be adversely affected 
by such decisions. 

(b) This part does not apply if any 
other regulation or Federal statute 
provides a different administrative 
appeal procedure applicable to a 
specific type of decision. 


§2.4 Officials who may decide appeals. 

The following officials may decide 
appeals: 

(a) An Area Director, if the subject of 
appeal is a decision by a person under 
the authority of that Area Director. 

(b) An Area Education Programs 
Administrator, Agency Superintendent 
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for Education, President of a Post- 
Secondary School, or the Deputy to the 
Assistant Secretary—indian Affairs/ 
Director (indian Education Programs), if 
the appeal is from a decision by-an 
Office of Indian Education Programs 
(OIEP) official under his/her 
jurisdiction. 

(c) The Assistant Secretary—Indian 
Affairs pursuant to the provisions of 
§ 2.20 of this part. 

(d) A Deputy to the Assistant 
Secretary—Indian irs pursuant to 
the provisions of § 2.20{c) of this part. 

(e) The Interior Board of Indian 
Appeals, pursuant to the provisions of 
43 CFR Part 4, Subpart D, if the appeal is 
from a decision made by an Area 
Director or a Deputy to the Assistant 
Secretary—Indian Affairs other than the 
Deputy to the Assistant Secretary— 
Indian Affairs/Director (Indian 
Education Programs}. 


§2.5 Appeal bond. 

(a) If a person believes that he/she 
may suffer a measurable and substantial 
financial loss as a direct result of the 
delay caused by an appeal, that person 
may request that the official before 
whom the appeal is pending require the 
posting of a reasonable bond by the 
appellant adequate to protect against 
that financial loss. 

(b) A person requesting that a bond be 
posted bears the burden of proving the 
likelihood that he/she may suffer a 
measurable and substantial financial 
loss as a direct result of the delay 
caused by the appeal. 

(c) In those cases in which the official 
before whom an appeal is pending 
determines that a bond is necessary to 
protect the financial interests of an 
Indian or Indian tribe, that official may 
require the posting of a bond on his/her 
own initiative. 

(d) Where the official before whom an 
appeal is pending requires a bond to be 
posted or denies a request that a bond 
be posted, he/she shall give notice of 
his/her decision pursuant to § 2.7. 


§2.6 Finality of decisions. 

(a) No decision, which at the time of 
its rendition is subject to appeal to a 
superior authority in the Department, 
shall be considered final so as to 
constitute Departmental action subject 
to judicial review under 5 U.S.C. 704, 
unless when an appeal is filed, the 
official to whom the appeal is made 
determines that public safety, protection 
of trust resources, or other public 
exigency requires that the decision be 
made effective immediately. 

(b) Decisions made by officials of the 
Bureau of Indian Affairs shall be 
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effective when the time for filing a 
notice of appeal has expired and no 
notice of appeal has been filed. 

(c) Decisions made by this Assistant 
Secretary—Indian Affairs shall be final 
for the Department and effective 
immediately unless the Assistant 
Secretary—Indian Affairs provides 
otherwise in the decision. 


§2.7 Notice of adminsitrative decision or 
action. 


(a) The official making a decision 
shall give all interested parties known to 
the decisionmaker written notice of the 
decision by personal delivery or mail. 

(b) Failure to give such notice shall 
not affect the validity of the decision or 
action but the time to file a notice of 
appeal regarding such a decision shall 
not begin to run until notice has been 
given in accordance with paragraph (c) 
of this section. 

(c) All written decisions, except 
decisions which are final for the 
Department pursuant to § 2.6(c), shall 
include a statement that the decision 
may be appealed pursuant to this part, 
identify the official to whom it may be 
appealed and indicate — 
procedures, including lay time 
limit for filing a notice of appeal. 


§2.8 Appeal from inaction of official. 

(a) A person or persons whose 
interests are adversely affected, or 
whose ability to protect interests is 
impeded by the failure of an official to 
act on.a request to the official, can make 
the official's inaction the subject of 
appeal, as follows: 

(1) Request in writing that the official 
ng the action originally asked of him/ 

er; 

(2) Describe the interest adversely 
affected by the official's inaction, 
including a description of the loss, 
impairment or impediment of such 
interest caused by the official's inaction; 

(3) State that, unless the official 
involved either takes action on the 
merits of the written request within 10 
days of receipt of such request by the 
official, or establishes a date by which 
action will be taken, an appeal shall be 
filed in accordance with this part. 

(b) The official receiving a request as 
specified in paragraph (a) of this section 
must either make a decision on the 
merits of the initial request within 10 
days from receipt of the request for a 
decision or establish a reasonable later 
date by which the decision shall be 
made, not to exceed 60 days from the 
date of request. If an official establishes 
a date by which a requested decision 
shall be made, this date shall be the 
date by which failure to make a decision 
shall be appealable under this part. If 


the official, within the 10-day period 
specified in paragraph (a) of this section, 
neither makes a decision on the merits 
of the initial request nor establishes a 
later date by which a decision shall be 
made, the official’s inaction shall be 
appealable to the next official in the 
process established in this part. 


§2.9 Notice of an appeal. 


(a) An appellant must file a written 
notice of appeal in the office of the 
official whose decision is being 
appealed. The appellant must also send 
a copy of the notice of appeal to the 
official who will decide the appeal and 
to all known interested parties. The 
notice of appeal must be filed in the 
office of the official whose decision is 
being appealed within 30 days of receipt 
by the appellant of the notice of 
administrative action described in § 2.7. 
A notice of appeal that is filed by mail is 
considered filed on the date that it is 
postmarked. The burden of proof of 
timely filing is on the appellant. No 
extension of time shall be granted for 
filing a notice of appeal. Notices of 
appeal not filed in the specified time 
shall not be considered, and the 
decision involved shall be considered 
final for the Department and effective in 
accordance with § 2.6{b). 

(b) When the appellant is an Indian or 
Indian tribe not represented by counsel, 
the official who issued the decision 
appealed shall, upon request of the 
appellant, render such assistance as is 
appropriate in the preparation of the 
appeal. 

(c) The notice of appeal shall: 

(1) Include name, address, and phone 
number of appellant. 

(2) Be clearly labeled or titled with the 
words “NOTICE OF APPEAL.” 

(3) Have on the face of any envelope 
in which the notice is mailed or 


_delivered, in addition to the tee the 


clearly visible words “NOTICE OF 
APPEAL.” 


(4) Contain a statement of the 
decision being appealed that is 
sufficient to permit identification of the 
decision. 

(5) If possible, attach either a copy of 
the notice of the administrative decision 
recieved under § 2.7, or when an official 
has failed to make a decision or take 
any action, attach a copy of the 
appellant's request for a decision or 
action under § 2.8 with a written 
statement that the official failed to make 
a decision or take any action or to 
establish a date by which a decision 
would be made upon the request. 

(6) Certify that copies of the notice of 
appeal have been served on interested 
parties, as prescribed in § 2.12(a). 


$2.10 Statement of reasons. 


(a) A statement of reasons shall be 
filed by the appellant in every appeal, 
and shall be accompanied by or 
otherwise incorporate all supporting 
documents. 

(t) The statement of reasons may be 
included in or filed with the notice of 
a : 
(c) If the statement of reasons is not 
filed with the notice of appeal, the 
appellant shall filed a separate 
statement of reasons in the office of the 
official whose decision is being 
appealed within 30 days after the notice 
of appeal was filed in that office. 

(d) The statement of reasons whether 
filed with the notice of appeal or filed 
separately should: 

(1) Be clearly labeled “STATEMENT 
OF REASONS”. 

(2) Have on the face of any envelope 
in which the statement of reasons is 
mailed or delivered, in addition to the 
address, the clearly visible words 
“STATEMENT OF REASONS”. 


$2.11 Answer of interested party. 

(a) Any interested party wishing to 
participate in an appeal proceeding 
should file a written answer responding 
to the appellant's notice of appeal and 
statement of reasons. An answer should 
describe the party's interest. 

(b) An answer shall state the party's 


otherwise incorporate supporting 
documents. 

(c) An answer must be filed within 30 
days after receipt of the statement of 
reasons by the person filing an answer. 

_ (d) An answer and any supporting 
documents shall be filed in the office of 
the official before whom the appeal is 
pending as specified in § 2.13. 

(e) An answer should: 

(1) Be clearly labelled or titled with 
the words “ANSWER OF INTERESTED 
PARTY.” 

(2) Have on the face of any envelope 
in which the answer is mailed or 
delivered, in addition to the address, the 
clearly visible words “ANSWER OF 
INTERESTED PARTY,” and 

(3) Contain a statement of the 
decision being appealed that is 
sufficient to permit identification of the 
decision. 


§2.12 Service of appeal documents. 

(a) Persons filing documents in an 
appeal must serve copies of those 
documents on all other interested 
parties known to the person making the 
filing. A person serving a document 
either by mail or personal delivery must, 





at the time of filing the document, also 
file a written statement certi 

service on each interested party, 
showing the document involved, the 
name and address of the party served, 
and the date of service. 

(b) If an appeal is filed with the. 
Interior Board of Indian Appeals, a copy 
of the notice of appeal shall also be sent 
to the Assistant Secretary—Indian 
Affairs. The notice of appeal sent to the 
Interior Board of Indian Appeals shall 
certify that a copy has been Ale to the 


{c) If the appellant is an Indian or 

Indian tribe not represented by counsel, 
the official with whom the appeal is 
filed {i.e., official making the decision 
being appealed) shall, in the manner 
prescribed in this section, personally or 
by mail serve a copy of all appeal 
documents on the official who will 
decide the appeal and on each 
interested party known to the official 
making such service. 

(d) Service of any document under 
this part shall be by personal delivery or 
by mail to the record address as 
specified in § 2.14. Service on a tribe 
shall be to the principal or designated 
tribal official or to the governing body. 

(e) In all cases where a party is 
represented by an attorney in an appeal, 
service of any document on the attorney 
is service on the party represented. 
Where a party is represented by more 
than one attorney, service on any one 
attorney is sufficient. The certificate of 
service on an attorney shall include the 
name of the party whom the attorney 
represents and indicate that service was 
made on the attorney representing that 


party. 

(f}) When an official deciding an 
appeal determines that there has not 
been service of a document affecting a 
person's interest, the official shall either 
serve the document on the person or 
direct the appropriate legal counsel to 
serve the document on the person and 
allow the person an opportunity to 
respond. 


$2.13 Filing documents. 

{a) An appeal document is properly 
filed with an official of the Bureau of 
Indian Affairs: 

(1) By personal delivery during regular 
business hours to the person designated 
to receive mail in the immediate office 
of the official, or 

(2) By mail to the facility officially 
designated for receipt of mail addressed 
to the official; the document is 
considered filed by mail on the date that 
it is postmarked. 

(b) Bureau of Indian Affairs offices 
receiving a misdirected appeal 


document shall forward the document to 
the proper office promptly. If a person 
delivers an appeal document to the 
wrong office or mails an ap 

document to an incorrect address, no 
extension of time should be allowed 
because of the time necessary for a 
Bureau office to redirect the document 
to the correct address. 

_ (c) Notwithstanding any other 
provision of this section, an official 
deciding an appeal shall allow late filing 
of a misdirected document, including a 
notice of appeal, where the official finds 
that the misdirection is the fault of the 
government. 


§ 2.14. Record address. 


(a) Every interested party who files a 
document in connection with an appeal 
shall, when he/she files the document, 
also indicate his/her address. 
Thereafter, any change of address shall 
be promptly reported to the official with 
whom the previous address was filed. 
The most current address on file under 
this subsection shall be deemed the 
proper address for all purposes under 
this part. 

(b) The successors in interest of a 
party shall also promptly inform the 
official specified in paragraph (a) of this 
section of their interest in the appeal 
and their address. 

(c) An appellant or interested party 
failing to file an address or change of 
address as specified in this section may 
not object to lack of notice or service 
attributable to his/her failure to indicate 
a new address. 


§ 2.15 Computation of time. 

In computing any period of time 
prescribed or allowed in this part, 
calendar days shall be used. 
Computation shall not include the day 
on which a decision being appealed was 
made, service or notice was received, a 
document was filed, or other event 
occurred causing time to begin to run. 
Computation shall include the last day 
of the period, unless it is a Saturday, a 
Sunday, or a legal holiday, in which 
event the period runs until the end of the 
next day which is not a Saturday, a 
Sunday, or a legal holiday. 


§2.16 Extensions of time. 


An official to whom an appeal is 
made may, upon a showing of good 
cause by a party and with notice to all 
other parties, extend the period for filing 
or serving any document; provided, 
however, that no extension will be 
granted for filing a notice of appeal 
under § 2.9 of this part or serve by itself 
to extend any period specified by law or 
regulation other than in this part. 
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§ 2.17 Summary dismissal. 


(a) An appeal under this part will be 
dismissed if the notice of appeal is not 
filed within the time specified in § 2.9(a). 

(b) An appeal under this part may be 
subject to summary dismissal for the 
following causes: 

(1) If after the appellant is given an 
opportunity to amend them, the appeal 
documents do not state the reasons why 
the appellant believes the decision being 
appealed is in error, or the reasons for 
the appeal are not otherwise evident in 
the documents, or 

(2) If the appellant has been required 
to post a bond and fails to do-so. 


§ 2.18 Consolidation of appeals. 

Separate proceedings pending before 
one official under this part and involving 
common questions of law or fact may be 
consolidated by the official conducting 
such proceedings, pursuant to a motion 
by any party or on the initiative of the 
official. 


$2.19 Action by Area Directors and 
Education Programs officials on appeal. 

(a) Area Directors, Area Education 
Programs Administrators, Agency 
Superintendents for Education, 
Presidents of Post-Secondary Schools 
and the Deputy to the Assistant 
Secretary—indian Affairs/Director 
(Indian Education Programs) shall 
render written decisions in all cases 
appealed to them within 60 days after 
all time for pleadings {including all 
extensions granted) has expired. The 
decision shall include a statement that 
the decision may be appealed pursuant 
to this part, identify the official to whom 
it may be appealed and indicate the 
appeal procedures, including the 30-day 
time limit for filing a notice of appeal. 

(b) A copy of the decision shall be 
sent to the appellant and each known 
interested party by certified or 
registered mail, return receipt requested. 
Such receipts shall become a permanent 
part of the record. 


§ 2.20 Action by the Assistant Secretary— 
indian Affairs on appeal. 

(a) When a decision is appealed to the 
Interior Board of Indian appeals, a copy 
of the notice of appeal shall be sent to 
the Assistant Secretary—Indian Affairs. 

(b) The notice of appeal sent to the 
Interior Board of Indian Appeals shall 
certify that a copy has been sent to the 
Assistant Secretary—Indian Affairs. 

(c) In accordance with the provisions 
of § 4.332(b) of Title 43 of the Code of 
Federal Regulations, a notice of appeal 
to the Board of Indian Appeals shall not 
be effective until 20 days after receipt by 
the Board, during which time the 
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Assistant Secretary—Indian Affairs 
shall have authority to decide to: 

(1} Issue a decision in the appeal, or 

(2) Assign responsibility to issue a 
decision in the appeal to a Deputy to the 
Assistant Secretary—Indian Affairs. 
The Assistant Secretary—Indian Affairs 
will not consider petitions to exercise 
this authority. If the Assistant 
Secretary—Indian Affairs decides to 
issue a decision in the appeal or to 
assign responsibility to issue a decision 
in the appeal to a Deputy to the 
Assistant Secre ian Affairs, he/ 
she shall notify the Board of Indian 
Appeals, the deciding official, the 
appellant, and interested parties within 
15 days of his/her receipt of a copy of 
the notice of appeal. Upon receipt of 
such notification, the Board of Indian 
Appeals shall transfer the appeal to the 
Assistant Secretary—Indian Affairs. 
The decision shail be signed by the 
Assistant Secretary—Iindian Affairs or a 
Deputy to the Assistant 


immediately unless the Assistant 
Secretary—Indian Affairs provides 
otherwise in the decision. Except as 
otherwise provided in § 2.20{g), if the 
decision is signed by a Deputy to the 
Assistant Secretary—Indian Affairs, it 
may be appealed to the Board of Indian 
Appeals pursuant to the provisions of 43 
CFR Part 4, Subpart D. 

(d) A copy of the decision shall be 
sent to the appellant and each known 
interested party by certified or 
registered mail, return receipt requested. 

- Such receipts shall become a permanent 
part of the record. 

(e) If the Assistant Secretary—Indian 
Affairs or the Deputy to the Assistant 
Secretary—Indian Affairs to whom the 
authority to issue a decision has been 
assigned pursuant to § 2.20{(c) does not 
make a decision within 60 days after all 
time for pleadings (including all 
extensions granted) has expired, any 
party may move the Board of Indian 
Appeals to assume jurisdiction subject 
to 43 CFR 4.337(b). A motion for Board 
decision under this section shall invest 
the Board with jurisdiction as of the 
date the motion is received by the 
Board. 

(f)} When the Board of Indian Appeals, 
in accordance with 43 CFR 4.337(b), 
refers an appeal containing one or more 
discretionary issues to the Assistant 
Secretary—Indian Affairs for further 
consideration, the Assistant Secretary— 
Indian Affairs shall take action on the 


appeal consistent with the procedures in 
this section. 

(g}) The Assistant Secretary—Indian 
Affairs shall render a written decision in 
an appeal from a decision of the Deputy 
to the Assistant Secretary—Indian 
Affairs /Director (Indian Education 
Programs) within 60 days after all time 
for pleadings (including all extensions 
granted) has expired. A copy of the 
decision shall be sent to the appellant 
and each known interested party by 

ified or registered mail, return 
receipt requested. Such receipts shall 
become a permanent part of the record. 
The decision shall be final for the 
Department and effective immediately 
unless the Assistant Secretary—indian 
Affairs provides otherwise in the 
decision. 
$2.21 Scope of review. 

(a) When a decision has been 
enensien any information available to 

the reviewing official may be used in 
reaching a decision whether part of the 
record or not. 

(b) When the official deciding an 
appeal believes it appropriate to 
consider documents or information not 
contained in the record on appeal, the 
official shall notify all interested parties 
of the information and they shall be 
given not less than 10 days to comment 
on the information before the appeal is 
decided. The deciding official shall 
include in the record copies of 
documents or a description of the 
information used in arriving at the 
decision. Except where disclosure of the 
actual documents used may be 
prohibited by law, copies of the 
information shall be made available to 
the parties upon request and at their 
expense. 

Ross O. Swimmer, 

Assistant Secretary—Indian Affairs. 
[PR Doc. 89-3090 Filed 2-9--89; 8:45 am] 
BILLING CODE 4310-02-M 


Office of Hearings and Appeals 
43 CFR Part 4 


Department Hearings and Appeals 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Interior. 
ACTION: Final rule. 


SUMMARY: This office is amending its 


regulations concerning appeals to the 
Board of Indian Appeals in order to 
ensure compatibility between those 
regulations and regulations of the 


Bureau of Indian Affairs. These 
amendments also incorporate 
substantive changes to several specific 
regulations that were previously 
proposed as separate rulemakings. 
EFFECTIVE DATE: March 13, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Kathryn A. Lynn, Chief Administrative 
Judge, Board of Indian Appeals, 703- 
235-3816. 

SUPPLEMENTARY INFORMATION: On 
November 6, 1987, the Office of Hearings 
and Appeals published proposed 


the Board of Indian Appeals. 52 FR 
43009 (Nov. 6, 1987). The amendments 


appeal 
Bureau of Indian Affairs in 25 CFR Part 
2 and those of this office in 34 CFR Part 
4. 

Six public comments were received 
concerning the proposed changes to 43 
CFR Part 4. These comments will be 
addressed with reference to the sections 
of Part 4 to which they relate. 

Section 4.200: When the proposed 
regulations were written, a reference to 
the appeals provisions, located in 43 
CFR 4.200, was inadvertently 
overlooked. This omission is being 
corrected in the final rules to show that 
procedural rules relating to appeals to 
the Board from decisions of officials of 
the Bureau of Indian Affairs are 
contained in 43 CFR 4.330 through 4.340. 

Section 4.310(b): The service 
provisions are being expanded based 
upon an internal comment. The 
provision will state explicitly that 
service upon an attorney or other 
authorized representative is service 
upon the party and incorporates the 
provision of 43 CFR 4.22 noting that 
when a party is represented by more 
than one attorney, service on any one 
attorney is sufficient. 
clarifications are intended to reduce, 
when possible, the number of people 
who must be served, and to be 
consistent with Bureau regulations. 

Section 4.311(d): This subparagraph is 
being amended based upon an i 
comment. The amended subparagraph 
will request that documents not be 
bound along the side. 

Section 4.312: One commenter 
suggested inserting “BIA official” before 
“administrative law judge” so that the 
section will clearly set forth the Board's 
authority to adopt, modify, reverse, or 
set aside any finding, conclusion, or 
order of a Bureau official. The 
suggestion is accepted. 

Section 4.320: One commenter 
objected to the proposed change 





requiring an Indian tribe to first seek 
rehearing from the administrative law 
judge (Indian probate), rather than 
appealing directly to the Board, when 
the issue involved in an appeal is an - 
escheat of an interest in Indian trust or 
restricted property to the tribe. The 
language of the section is being changed 
in order not to os Indian tribes 
different appeal rights than individuals, 
and to carry out the original intent of the 
regulation, which was obscured by 
inartful language. The comment is not 
accepted. 

Section 4.320({a): Based upon an 
internal comment, a sentence is being 
added explicitly stating that a notice of 
appeal not timely filed will be dismissed 
for lack of jurisdiction. This statement is 
in accordance with long-standing Board 
practice. 

Sections 4.320{(c) and 4.323: The 
coneched 00 tackod oie a 

to include atory changes 
that became effective on August 13, 
1987, after publication in the Federal 
Register, 52 FR 26344 (July 14, 1987), as 
corrected in 52 FR 35557 (Sept. 22, 1987). 
The changes were inadvertently omitted 
from this proposed rulemaking. 

Sections 4.330{b)(2) and 4.337(b): 
Three commenters questioned the 
continuation of the limitation on the 
Board's jurisdication that prevents it 
from reviewing discretionary decisions 
of the Bureau. One commenter noted 
that review of Bureau decisions by the 
Board was intended to ensure objective 
and independent administrative review; 
the other two commenters noted that no 
other appeals board in the Office of 
Hearings and Appeals is prohibited from 
reviewing discretionary decisions. The 
commenters suggested that the 
discretion/law distinction should be 
dropped and the Board should be given 
full authority to review all Bureau 
decisions. One commenter urged that 
discretionary decisions should at least 
be reviewable by the Board on an 
arbitrary, capricicus, or abuse of 
discretion standard. 

In this same context, one commenter 
suggested that the provisions regarding 
treatment of discretionary decisions in 
§ 4.337(b) should be dropped and the 
Board given full authority to review such 
decisions. Two other commenters 
believed that if the distinction was 
retained, standards needed to be 
specified in the ation for whether 
= Board would 8 an appeal from 

decision, or refer it to 
the Assistant Secretary—Indian Affairs. 

The Board is not the only appeals 
board within. the Office of Hearings and 
Appeals limited in its review of 
discretionary decisions. Under 43 CFR 
4.1{b)(4) and 4.700, appeals not falling 


within the jurisdiction of a standing 
appeals board are assigned to ad hoc 
boards of appeal which are prohibited 


from reviewing discretionary decisions. - 


At this time, the Department believes 
the discretion/law distinction in review 
of Bureau decisions should be retained. 
The comments are, accordingly, not 
accepted. 

Section 4.330(b)(3): One commenter 
questioned the provision requiring 
Bureau decisions based on 
recommendations or actions of officials 
of the Minerals Management Service to 
be decided by the Board of Land 
Appeals rather than the Board of Indian 
Appeals. The commenter believed that 
such decisions routinely involve 
questions of Federal Indian law and the 
expertise of the Board of Indian Appeals 
should be utilized in reviewing these 
decisions. 

The Department continues to believe 
that the broader mineral law expertise 
of the Board of Land Appeals should be 
applied to decisions arising from 
recommendations or actions of the 
Minerals Management Service. Those 
cases involving Indian minerals, which 
are not based on recommendations or 
actions of the Minerals Management 
Service will, however, be decided by the 
Board of Indian Appeals. The comment 
is not accepted. 

Section 4.331(b): One commenter 
questioned the provision restricting the 
Board's review authority over decisions 
that are approved in writing by the 
Assistant Secretary—Indian Affairs 
prior to issuance. As a Secretarial-level 
official, the Assistant Secretary—Indian 
Affairs has authority to issue or approve 
decisions that are final for the 
Department. The Board has not been 
delegated general review authority over 
such decisions. The comment is not 
accepted. 

Section 4.332(a): Three comments 
were received concerning the proposed 
reduction of the time for filing a notice 
of appeal with the Board from 60 days to 
30 days. The change was proposed so 
that the appeal periods would be the 
same throughout the review process for 
Bureau administrative decisions and so 
that final resolution of appeals would 
not be unnecessarily delayed. The 
commenters objected to the use of the 
date of mailing as the start of the appeal 
period, rather than the date of receipt. 
One commenter noted that date of 
receipt should be used because 
decisions were sent by certified mail, 
return receipt requested. 

The comments are accepted in part. 
Section 4.332(a) is being revised to 
provide that the appeal period begins 
upon receipt of the decision by the 
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appellant. However, the time for filing a 
notice of appeal will remain 30 days. 

Section 4.332(b): Three comments 
were received relating to the-procedures 
for allowing the Assistant Secretary— 
Indian Affairs to assume jurisdiction 
over appeals filed with the Board. Two 
commenters believed that the Assistant 
Secretary—Indian Affairs should not 
have this authority; the third commenter 
believed that appellants should be given 
an explicit right to choose whether they 
wanted their appeals considered by the 
Board or by the Assistant Secretary— 
Indian Affairs. 

The Office of Hearings and Appeals 
was created as a separate office within 
the Office of the Secretary of the Interior 
in 1970 to provide independent, 
objective administrative review of 
decisions issued by the Department's 
various program Bureaus and Offices. In 
promulgating the initial regulations 
providing for review of administrative 
decisions of the Bureau of Indian 
Affairs, the Department stated: 
“Exercise of the Secretary's review 
authority by the Board of Indian 
Appeals will ensure impartial review 
free from organizational conflict in that 
the Board is part of the Office of 
Hearings and Appeals in the Office of 
the Secretary and as such is 
independent of the Bureau of Indian 
Affairs.” 40 FR 20819 (May 13, 1975). 

The usual appeal procedures within 
the Department do not include appeals 
to the Assistant Secretaries. If the 
Assistant Secretaries were to handle 
appeals routinely, they would have to 
create, in effect, an Office of Hearings 
and Appeals within their own offices. 
The Assistant Secretary—Indian Affairs 
has recently been a part of the Bureau 
appeal process because of the vacancy 
in the position of Commissioner of 
Indian Affairs, the official who 
previously handled administrative 
appeals from the Bureau. It was never 
contemplated that the Assistant 
Secretary—Indian Affairs would handle 
administrative appeals as a routine or 
frequent part of his official duties. 
Therefore, the comment suggesting that 
appellants be given a choice of forum for 
administrative consideration of their 
appeals is not accepted. 

It is also recognized, however, that 
there are some decisions involving 
Indians and Indian tribes that involve 
policy considerations that cannot 
adequately be addressed through the 
usual appeal procedures. It is 
anticipated that the Assistant 
Secretary—Indian:Affairs will 
infrequently exercise the authority to 
assume jurisdiction over an appeal. The 
Assistant Secretary—indian Affairs is 
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aware that such assumption of 
jurisdiction will operate to alter the 
legitimate expectations of the parties as 
to normal processing of their appeals. 
For this reason, the final regulations 
issued by the Bureau of Indian Affairs 
show that the authority to assume 
jurisdiction over an appeal lies 
exclusively with the Assistant 
Secretary—Indian Affairs and he or she 
will not consider petitions filed by the 
parties asking for such review. Because 
the Department continues to believe that 
there are some instances in which it 
may be appropriate for the Assistant 
Secretary—Indian Affairs to review an 
appeal, the comments suggesting that 
that official be entirely removed from 
the review process are not accepted. 

Section 4.332(c): One comment was 
received suggesting that this provision 
was an improper limitation on the duty 
of Bureau officials to assist Indians who 
are not represented by counsel in 
preparing an appeal. The only . 
substantive change proposed from the 
existing regulation was the addition of 
the words “not represented by counsel.” 
The change was proposed to clarify that 
the duty to assist in the preparation of 
appeals extends to those Indians or 
Indian tribes who are not being 
represented by legal counsel. The 
Department does not believe the change 
would limit the prior duty of Bureau 
officials to assist Indians who are not 
represented by counsel and, therefore, 
does not accept the comment. 

Section 4.332(d): One commenter 
suggested that an appeal bond should be 
required only in extraordinary 
circumstances. The language of the 
proposed regulation, which was not 
changed from the existing regulation, 
states that “an appropriate bond may be 
required.” Because of the diversity of 
circumstances that may exist in which a 
bond is requested, it is believed that 
case-by-case consideration of bond 
requests must be allowed. The interests 
of the appellant in prosecuting the 
appeal must be weighted against the 
possible disadvantage to other parties 
should the appeal be decided against the 
appellant who may then be found not to 
have the financial resources to carry out 
the obligations imposed by the decision. 
It is not believed that changes need to 
be made to this regulation. 

Section 4.336: One commenter 
suggested that a briefing schedule 
should not be established until all 
objections to the composition of the 
administrative record are resolved. Few 
cases presently before the Board involve 
challenges to the composition of the 
administrative record and it is not 
anticipated that the new procedures will 


substantially increase-this type of 
challenge. The Board has previously 
been able to accommodate challenges to 
the composition of the administrative 
record on a case-by-case basis, and 
expects to do so in the future. No need is 
seen at this time to provide specific 
time-frames for challenges to the 
administrative record. Therefore, the 
comment is not accepted. 

Another commenter suggested that the 
right to seek review of Board decisions 
by the Assistant Secretary—Indian 
Affairs should be made explicit. This 
comment was based on the erroneous 
belief that the Assistant Secretary— 
Indian Affairs presently has the right to 
review Board decisions. There is no 
authority for the Assistant Secretary— 
Indian Affairs to review a decision of 
the Board. The comment is, therefore, 
not accepted. 

Paperwork Reduction Act 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
Compliance With Other Acts 


The Department of the Interior has 
determined that this document is not a 
major rule under E.O. 12291 and certifies 
that this document will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The Department of 
the Interior has also determined that the 
rule does not constitute a major Federal 
action significantly affecting the quality 
of the human environment under the 
National Environmental Policy Act of 
1969, as amended (42 U.S.C. 4321-4347). 
This rule was written by Kathryn 
Lynn, Office of Hearings and Appeals. 


List of Subjects in 43 CFR Part 4 
Administrative practice and 

procedure, Indians. 
Accordingly, 43 CFR Part 4 is 

amended as set forth below. 
Dated: December 13, 1988. 

Earl E. Gjelde, 

Under Secretary. 


PART 4—[ AMENDED] 


Subpart A—General; Office of 
Hearings and Appeals 

1. The authority citation for Part 4, 
Subpart A, continues to read as follows: 


Authority: R.S. 2478, as amended, 43 U.S.C. 
sec. 1201, unless otherwise noted. 


2. In § 4.1, paragraph (b)(2) is revised 
to read as follows: 


$4.1 Scope of authority; applicable 
regulations. 


(b) se * 

(2) Board of Indian Appeals. The 
Board decides finally for the Department 
appeals to the head of the Department 
pertaining to: 

(i) Administrative actions of officials 
of the Bureau of Indian Affairs, issued 
under 25 CFR Chapter I, except as 
limited in 25 CFR Chapter I or § 4.330 of 
this part, and 

(ii) Orders and decisions of 
administrative law judges in Indian 
probate matters other than those 
involving estates of the Five Civilized 
Tribes of Indians and Osage Indian 
wills. The Board also decides such other 
matters pertaining to Indians as are 
referred to it by the Secretary, the 
Director of the Office of Hearings and 
Appeals, or the Assistant Secretary— 
Indian Affairs for exercise of review 
authority of the Secretary. Special 
regulations applicable to proceedings 
before the Board are contained in 
Subpart D of this part. 


* * * * . 


Subpart D—Rules Applicable in indian 
Affairs Hearings and Appeals 


3. The authority citation for Part 4, 
Subpart D, continues to read as follows: 

Authority: Secs. 1, 2, 36 Stat. 855, as 
amended, 856, as amended, sec. 1, 38 Stat. 
586, 42 Stat. 1185, as amended, secs. 1, 2, 56 
Stat. 1021, 1022; R.S. 463, 465; 5 U.S.C. 301; 25 
U.S.C. secs. 2, 9, 372, 373, 374, 373a, 373b. 


4. In § 4.200 the second to the last 
sentence is revised to read as follows: 


§ 4.200 Scope of regulations. 

* * * Included within $§ 4.330 
through 4.340 are procedural rules 
applicable to appeals to the Board of 
Indian Appeals from administrative 
actions or decisions issued by the 
Bureau of Indian Affairs as set forth in 
4a. ° ** 


General Rules Applicable to Proceedings 
on Appeal Before the Interior Board of 
Indian Appeals 

5. The authority citation for Part 4, 
Subpart D, $§ 4.310-4.317 is removed. 

6. $§ 4.310-4.317 are revised and the 
revised regulations, comprising 
§§ 4.310-4.318, read as follows: 


§ 4.310 Documents. 

(a) Filing. The effective date for filing 
a notice of appeal or other document 
with the Board during the course of an 
appeal is the date of mailing or the date 
of personal delivery, except that a 
motion for the Board to assume 
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jurisdiction over an appeal under 25 
CFR 2.20(e) shall be effective the date it 
is received by the Board. 

(b) Service. Notices of appeal and 
pleadings shall be served on all parties 
in interest in any proceeding before the 
Interior Board of Indian Appeals by the 
party filing the notice or = with 
the Board. Service shall be 
accomplished upon personal delivery or 
mailing. Where a party is represented in 
an appeal by an attorney or other 
representative authorized under 43 CFR 
1.3, service of any document on the 
attorney or representative is service on 
the party. Where a party is represented 
by more than one attorney, service on 
any one attorney is sufficient. The 
certificate of service on an attorney or 
representative shall include the name of 
the party whom the attorney or 
representative represents and indicate 
that service was made on the attorney 
or representative. 

(c) Computation of time for filing and 
service. Except as otherwise provided 
by law, in computing any period of time 
prescribed for filing and serving a 
document, the day upon which the 
decision or document to be appealed or 
answered was served or the day of any 
other event after which a designated 
period of time begins to run is not to be 
included. The last day of the period so 
computed is to be included, unless it is a 
Saturday, Sunday, Federal legal holiday, 


prescribed or allowed is 7 days or less, 
intermediate Saturdays, Sundays, 
Federal legal holidays, and other 
nonbusiness days shall be excluded in 
the computation. 

(d) Extensions of time. {1} The time for 
filing or serving any document except a 
notice of appeal may be extended by the 
Board. 

(QA request to the Board for an 


(3) For good cause the Board may 
grant an extension of time on its own 
initiative. 

(e) Retention of documents. All 

ts received in evidence at a 
hearing or submitted for the record in 
any proceeding before the Board will be 
retained with the official record of the 
proceeding. The Board, in its discretion, 
may permit the withdrawal of original 
documents while a case is pending or 
after a decision becomes final upon 
conditions as required by the Board. 


§4.311 Briefs on appeal. 

(a) The appeliant may file an opening 
brief within 30 days after receipt of the 
notice of docketing. Appellant shall 
serve copies of the opening brief upon 
all interested parties or counsel and file 
a certificate with the Board showing 
service upon the named parties. 
Opposing parties or counsel shall have 
30 days from receipt of appellant's brief 
to file answer briefs, copies of which 
shall be served upon the appellant or 
counsel and all other parties in interest. 
A certificate showing service of the 
answer brief upon all parties or counsel 
shall be attached to the answer filed 
with the Board. 

(b) Appellant may reply to an 
answering brief within 15 days from its 
receipt. A certificate showing service of 
the reply brief upon all es or 
counsel shall be attached to the reply 
filed with the Board. Except by special 
permission of the Board, no other briefs 
will be on appeal. 

{c) The Bureau of Indian Affairs shall 
be considered an interested party in any 
proceeding before the Board. The Board 
may request that the Bureau submit a 
brief in any case before the Board. 

(d) An original only of each document 
should be filed with the Board. 
Documents should not be’bound along 
the side. 

(e) The Board may also specify a date 
on or before which a brief is due. Unless 
expedited briefing has been granted, 
such date shall not be less than the 
appropriate period of time established in 
this section. 


§4.312 Decisions. 


Decisions of the Board will be made in 
writing and will set forth findings of fact 
and conclusions of law. The decision 
may adopt, modify, reverse or set aside 
any proposed finding, conclusion or 
order of an official of the Bureau of 
Indian Affairs or an administrative law 
judge. Distribution of decisions shall be 
made by the Board to all parties 
concerned. Unless otherwise stated in 
the decision, rulings by the Board are 
final for the Department and shall be 
given immediate effect. 


§4.313 Amicus Curiae; intervention; 
joinder motions. 


(a) Any interested person or Indian 
tribe desiring to intervene or to join 
other parties or to appear as amicus 
curiae or to obtain an order in an appeal 
before the Board shall apply in writing 
to the Board stating the grounds for the 
action sought. Permission to intervene, 
to join parties, to appear, or for other 
relief, may be granted for purposes and 
subject to limitations established by the 


Board. This section shall be liberally 
construed. 

{b) Motions to intervene, to appear as 
amicus curiae, to join additional parties, 
or to obtain an order in an appeal 
pending before the Board shall be 
served in the same manner as appeal 
briefs. 


§4.315 Exhaustion of administrative 
remedies. 


{a) No decision of an administrative 
law judge or an official of the Bureau of 
Indian Affairs, which at the time of its 
rendition is subject to appeal to the 
Board, shall be considered final so as to 
constitute agency action subject to 
judicial review under 5 U.S.C. 704, 
unless made effective pending decision 
on appeal by order of the Board. 

{b} No further appeal will lie within 
the Department from a decision of the 
Board. 

(c) The filing of a petition for 
reconsideration is not required to 
exhaust administrative remedies. 


§4.315 Reconsideration. 

{a} Reconsideration of a decision of 
the Board will be granted only in 
extraordinary circumstances. Any party 
to the decision may petition for 
reconsideration. The petition must be 
filed with the Board within 30 days from 
the date of the decision and shall 
contain a detailed statement of the 
reasons why reconsideration should be 
granted. 

‘(b) A party may file only one petition 
for reconsi on. 

(c) The filing of a petition shall not 
stay the effect of any decision or order 
and shall not affect the finality of any 
decision or order for purposes of judicial 
review, unless so ordered by the Board. 


$4316 Remands from courts. 


Whenever any matter is remanded 
from any court to the Board for further 
proceedings, the Board will either 
remand the matter to an administrative 
law judge or to the Bureau of Indian 
Affairs, or to the extent the court's 
directive and time limitations will 
permit, the parties shail be allowed an 
opportunity to submit to the Board a 
report recommending procedures for it 
to follow to comply with the court's 
order. The Board will enter special 
orders governing matters on remand. 


§4.317 Standards of conduct. 

(a) Inquiries about cases. All inquiries 
with respect to any matter pending 
before the Board shall be made to the 
Chief Administrative Judge of the Board 
or the administrative judge assigned the 
matter. 
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(b) Disqualification. An 
administrative judge may withdraw 
from a case in accordance with 
standards found in the recognized 
canons of judicial ethics if the judge 
deems such action appropriate. If, prior 
to a decision of the Board, a party files 
an affidavit of personal bias or 
disqualification with substantiating 
facts, and the administrative judge 
concerned does not withdraw, the 
Director of the Office of Hearings and 
Appeals shall determine the matter of 
disqualification. 


$4.318 Scope of review. 

An appeal shall be limited to those 
issues which were before the 
administrative law judge upon the 
petition for rehearing, reopening, or 
regarding tribal purchase of interests, or 
before the official of the Bureau of 
Indian Affairs on review. However, 
except as specifically limited in this part 
or in Title 25 of the Code of Federal 
Regulations, the Board shall not be 
limited in its scope of review and may 
exercise the inherent authority of the 
Secretary to correct a manifest injustice 
or error where appropriate. 


Appeals to the Board of Indian Appeals 
in Probate Matters 


7. The authority citation for Part 4, 
Subpart D, $§ 4.320-4.323 is removed. 

8. §§ 4.320-4.323 are revised to read as 
follows: 


$4.320 Who may appeal. 

A party in interest shall have a right 
of appeal to the Board of Indian Appeals 
from an order of an administrative law 
judge on a petition for rehearing, a 
petition for reopening, or regarding 
tribal purchase of interests in a 
deceased Indian’s trust estate. 

(a) Notice of Appeal. Within 60 days 
from the date of the decision, an 
appellant shall file a written notice of 
appeal signed by appellant, appellant's 
attorney, or other qualified 
representative as provided in 43 CFR 
1.3, with the Board of Indian Appeals, 
Office of Hearings and Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. A 
statement of the errors of fact and law 
upon which the appeal is based shall be 
included in either the notice of appeal or 
in any brief filed. The notice of appeal 
shall include the names and addresses 
of parties served. A notice of appeal not 
timely filed shall be dismissed for lack 
of jurisdiction. 

(b) Service of copies of notice of 
appeal. The appellant shall personally 
deliver or mail the original notice of 
appeal to the Board of Indian Appeals. 
A copy shall be served upon the 


administrative law judge whose 
decision is appealed as well as all 
interested parties. The notice of appeal 
filed with the Board shall include a 
certification that service was made as 
required by this section. 

(c) Action by administrative law 
judge; record inspection. The 
administrative law judge, upon receiving 
a copy of the notice of appeal, shall 
notify the Superintendent concerned to 
return the duplicate record filed under 
§§ 4.236(b) and 4.241(d), or under 
§ 4.242(f) of this part, to the Land Titles 
and Records Office designated under 
§ 4.236(b) of this part. The duplicate 
record shall be conformed to the original 
by the Land Titles and Records Office 
and shall thereafter be available for 
inspection either at the Land Titles and 
Records Office or at the office of the 
Superintendent. In those cases in which 


_a@ transcript of the hearing was not 


prepared, the administrative law judge 
shall have a transcript prepared which 
shall be forwarded to the Board within 
30 days from receipt of a copy of the 
notice of appeal. 


§4.321 Notice of transmittal of record on 
appeal. 


The original record on appeal shall be 
forwarded by the Land Titles and 
Records Office to the Board by certified 
mail. Any objection to the record as 
constituted shall be filed with the Board 
within 15 days of receipt of the notice of 
docketing issued under § 4.332 of this 
part. 


§ 4.322 Docketing. 


The appeal shall be docketed by the 
Board upon receipt of the administrative 
record from the Land Titles and Records 
Office. All interested parties as shown 
by the record on appeal shall be notified 
of the docketing. The docketing notice 
shall specify the time within which 
briefs may be filed and shall cite the 
procedural regulations governing the 
appeal. 


§ 4.323 Disposition of the record. 


Subsequent to a decision of the Board, 
other than remands, the record filed 
with the Board and all documents added 
during the appeal proceedings, including 
any transcripts prepared because of the 
appeal and the Board's decision, shall 
be forwarded by the Board to the Land 
Titles and Records Office designated 
under § 4.236(b) of this part. Upon 
receipt of the record by the Land Titles 
and Records Office, the duplicate record 
required by § 4.320(c) of this part shall 
be conformed to the original and 
forwarded to the Superintendent 
concerned. 
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Appeals to the Board of Indian Appeals 
From Administrative Actions of Officials 
of the Bureau of Indian Affairs: 
Administrative Review in Other Indian 
Matters Not Relating to Probate 
Proceedings 


9. The authority citation for Part 4, 
Subpart D, §§ 4.330-4.340, is removed. 

10. §§ 4.330-4.340 are revised to read 
as follows: 


$ 4.330 Scope. 

(a) The definitions set forth in 25 CFR 
2.2 apply also to these special rules. 
These regulations apply to the practice 
and procedure for: (1) Appeals to the 
Board of Indian Appeals from 
administrative actions or decisions of 
officials of the Bureau of Indian Affairs 
issued under regulations in 25 CFR 
Chapter 1, and (2) administrative review 
by the Board of Indian Appeals of other 
matters pertaining to Indians which are 
referred to it for exercise of review 
authority of the Secretary or the 
Assistant Secretary—Indian Affairs. 

(b) Except as otherwise permitted by 
the Secretary or the Assistant 
Secretary—Indian Affairs by special 
delegation or request, the Board shall 
not adjudicate: 

(1) Tribal enrollment disputes; 

(2) Matters decided by the Bureau of 
Indian Affairs through exercise of its 
discretionary authority; or 

(3) Appeals from decisions pertaining 
to final recommendations or actions by 
officials of the Minerals Management 
Service, unless the decision is based on 
an interpretation of Federal Indian law 
(decisions not so based which arise from 
determinations of the Minerals 
Management Service, are appealable to 
the Interior Board of Land Appeals in 
accordance with 43 CFR 4.410). 


§ 4.331 Who may appeal. 

Any interested party affected by a 
final administrative action or decision of 
an official of the Bureau of Indian 
Affairs issued under regulations in Title 
25 of the Code of Federal Regulations 
may appeal to the Board of Indian 
Appeals, except— 

(a) To the extent that decisions which 
are subject to appeal to a higher official 
within the Bureau of Indian Affairs must 
first be appealed to that official; 

(b) Where the decision has been 
approved in writing by the Secretary or 
Assistant Secretary—Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulaticn. 





§ 4.332 Appeal to the Board; how taken; 
mandatory time for filing; preparation 
assistance; requirement for bond. 

{a) A notice of appeal shall be in 
writing, signed by the appellant or by 
his attorney of record or other qualified 
representative as provided by 43 CFR 
1.3, and filed with the Board of Indian 
Appeals, Office of Hearings and 
Appeals, U.S. Department of the Interior, 
4015 Wilson Boulevard, Arlington, 
Virginia 22203, within 30 days after 
receipt by the appellant of the decision 
from which the appeal is taken. A copy 
of the notice of appeal shall 
simultaneously be filed with the 
Assistant Secretary—Indian Affairs. As 
required by § 4.333 of this part, the 
notice of appeal sent to the Board shall 
certify that a copy has been sent to the 
Assistant Secretary—indian Affairs. A 
notice of appeal not timely filed shall be 
dismissed for lack of jurisdiction. A 
notice of appeal shall include: 

(1) A full identification of the case; 

(2} A statement of the reasons for the 
appeal and of the relief sought; and 

(3) The names and addresses of all 
additional interested parties, Indian 
tribes, tribal corporations, or groups 
having rights or privileges which may be 
affected by a change in the decision, 
whether or not they participated as 
interested parties in the earlier 


proceedings. 
(b) In accordance with 25 CFR 2.20({c) 
a notice of appeal shall not be effective 
for 20 days from receipt by the Board, 
during which time the Assistant 
Affairs may decide to 


Secretary—india 
icheaaietntclw 
review the appeal, any documents 
concerning the case filed with the Board 
shall be transmitted to the Assistant 

ian Affai 


—indian 

(c) When the appellant is an Indian or 
Indian tribe not represented by counsel, 
the official who issued the decision 
appealed shall, upon request of the 
appellant, render such assistance as is 
appropriate in the preparation of the 
appeal. 

{d) At any time during the pendency 
of an appeal, an appropriate bond may 
be required to protect the interest of any 
Indian, Indian tribe, or other parties 
involved. 


§ 4.333 Service of notice of appeal. 

(a) On or before the date of filing of 
the notice of appeal the appellant shall 
serve a copy of the notice upon each 
known interested party, upon the official 
of the Bureau of Indian Affairs from 
whose decision the appeal is taken, and 
upon the Assistant Secretary—indian 
Affairs. The notice of appeal filed with 


the Board shall certify that service was 
made as required by this section and 
shall show the names and addresses of 
all parties served. If the appellant is an 
Indian or an Indian tribe not represented 
by counsel, the appellant may request 
the official of the Bureau whose decision 
is appealed to assist in service of copies 
of the notice of appeal and any 
supporting documents. 

(b) The notice of appeal will be 
considered to have been served upon 
the date of personal service or mailing. 


§ 4.334 Extensions of time. 

Requests for extensions of time to file 
documents may be granted upon a 
showing of good cause, except for the 
time fixed for filing a notice of appeal 
which, as specified in § 4.332 of this 
part, may not be extended. 


§ 4.335 and transmittal of 
record by official of the Bureau of indian 
Affairs. 

{a) Within 20 days after receipt of a 
notice of appeal, or upon notice from the 
Board, the official of the Bureau of 
Indian Affairs whose decision is 
appealed shall assemble and transmit 
the record to the Board. The record on 
appeal shall include, without limitation, 
copies of transcripts of testimony taken; 
all original documents, petitions, or 
applications by which the proceeding 
was initiated; all supplemental 
documents which set forth claims of 
interested parties; and ali documents 
upon which all previous decisions were 
based. 

(b) The administrative record shall 
include a Table of Contents noting, at a 
minimum, inclusion of the following: 

{1} The decision appealed from; 

(2) The notice of appeal or copy 
thereof; and 

(3) Certification that the record 
contains all information and documents 
utilized by the deciding official in 
rendering the decision appealed. 

(c) If the deciding official receives 
notification that the Assistant 
Secretary—Indian Affairs has decided 
to review the appeal before the 
administrative record is transmitted to 
the Board, the administrative record 
shall be forwarded to the Assistant 
Secretary—indian Affairs rather than to 
the Board. 


§ 4.336 Docketing. 

An appeal shall be assigned a docket 
number by the Beard 20 days after 
receipt of the notice of appeal unless the 
Board has been properly notified that 
the Assistant Secretary—Indian Affairs 
has assumed jurisdiction over the 
appeal. A notice of docketing shall be 
sent to all interested parties as shown 


Federal Register / Vol. 54, No. 27 / Friday, February 10, 1989 / Rules and Regulations 


by the record on appeal upon receipt of 
the administrative record. Any objection 
to the record as constituted shall be 
filed with the Board within 15 days of 
receipt of the notice of docketing. The 
docketing notice shall specify the time 
within which briefs shall be filed, cite 
the procedural regulations governing the 
appeal and include a copy of the Table 
of Contents furnished by the deciding 
official. 


§ 4.337 Action by the Board. 


(a) The Board may make a final 
decision, or where the record indicates a 
need for further inquiry to resolve a 
genuine issue of material fact, the Board 
may require a hearing. All hearings shall 
be conducted by an administrative law 
judge of the Office of Hearings and 
Appeals. The Board may, in its 
discretion, grant oral argument before 
the Board. 

(b) Where the Board finds that one or 
more issues involved in an appeal or a 
matter referred to it were decided by the 
Bureau of Indian Affairs based upon the 
exercise of discretionary authority . 
committed to the Bureau, and the Board 
has not otherwise been permitted to 
adjudicate the issue(s) pursuant to 
§ 4.330(b) of this part, the Board shall 
dismiss the appeal as to the issue(s) or 
refer the issue{s}) to the Assistant 
Secretary—indian Affairs for further 
consideration. 


§ 4.338 Submission by administrative law 
judge of proposed findings, conclusions 
and recommended decision. 


(a) When an evidentiary hearing 
pursuant to § 4.337(a) of this part is 
concluded, the administrative law judge 
shall recommend findings of fact and 
conclusions of law, stating the reasons 
for such recommendations. A copy of 
the recommended decision shall be sent 
to each party to the proceeding, the 
Bureau official involved, and the Board. 
Simultaneously, the entire record of the 
proceedings, including the transcript of 
the hearing before the administrative 
law judge, shall be forwarded to the 
Board. 

(b) The administrative law judge shall 
advise the parties at the conclusion of 
the recommended decision of their right 
to file exceptions or other comments 
regarding the recommended decision 
with the Board in accordance with 
§ 4.339 of this part. 


§ 4.339 Exceptions or comments 
recommended decision by 
administrative law judge. 
Within 30 days after receipt of the 
recommended decision of the 
administrative law judge, any party may 
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file exceptions to or other comments on 
the decision with the Board. 


§ 4.340 Disposition of the record. 
Subsequent to a decision by the 
Board, the record filed with the Board 
and all documents added during the 
appeal proceedings, including the 
Board's decision, shall be forwarded to 
the official of the Bureau of Indian 
Affairs whose decision was appealed 
for proper disposition in accordance 
with rules and regulations concerning 
treatment of Federal records. 


{FR Doc. 89-3091 Filed 2-9-89; 8:45 am] 
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24 CFR Part 125 
[Docket No. R-89-1395; FR-2486] 
Fair Housing Initiatives Program 


AGENCY: Office of the Assistant 
Secretary for Fair se and Equal 


summary: HUD is adopting regulations 


to govern its new Fair Housing 
Initiatives Program (FHIP). Under this 
program, HUD will fund State and local 
government agencies, public and private 
nonprofit organizations, and other 
public and private entities formulating 
or carrying out programs to prevent or 
eliminate discriminatory housing 
practices. The regulations provide for 
three categories of funding under FHIP: 
(1) The Administrative Enforcement 
Initiative, (2) the Education and 
Outreach Initiative, and (3) the Private 
Enforcement Initiative. 

FHIP is designed to strengthen and 
enhance enforcement of and compliance 
with the Fair Housing Act (Title VIII of 
the Civil Rights Act of 1968) and State 
and local laws recognized by the 
Secretary of HUD as providing 
substantially equivalent rights and 
remedies to those provided in the Fair 
Housing Act. 

EFFECTIVE DATE: May 9, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Maxine B. Cunningham, Office of Fair 
Housing and Equal Opportunity, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410 Telephone: (202) 
755-0455 (V and TDD); this is not a toll- 
free number. 

SUPPLEMENTARY INFORMATION: The 
information collection requirements 
contained in this rule have been 
submitted to the Office of Management 
and Budget (OMB) for review under the 
Paperwork Reduction Act of 1980 and 
have been assigned OMB control 
number 2529-0033. The public reporting 
burden for each of these collections of 
information is estimated to include the 
time for reviewing the instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
preamble heading, Other Matters. Send 
comments regarding these burden 


estimates or any other aspect of these 
collections of information, including 
suggestions for reducing this burden, to 
the Department of Housing and Urban . 
Development, Rules Docket Clerk, 451 
Seventh Street, SW., Room 10276, 
Washington, DC 20410; and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. 


Background 


The Fair Housing Act (Title VIII of the 
Civil Rights Act of 1968, as amended by 
the Fair Housing Amendments Act of 
1988), 42 U.S.C. 3600-3620, charges the 
Secretary of HUD with responsibility to 
accept and investigate complaints 
alleging discrimination based on race, 
color, religion, sex, handicap, familial 
status, or national origin in the sale, 
rental or financing of most housing. In 
addition, the Fair Housing Act directs 
the Secretary to coordinate with State 
and local agencies administering fair 
housing laws and to cooperate with and 
to render technical assistance to public 
or private entities carrying out programs 
to prevent or eliminate discriminatory 
housing practices. 

The Fair Housing Initiatives Program 
(FHIP), authorized in section 561 of the 
Housing and Community Development 
Act of 1987 (Pub. L. 100-242, approved 
February 5, 1988) authorizes the 
Secretary to provide funding to State 
and local governments or their agenciés, 
public or private nonprofit 
organizations, or other public or private 
entities formulating or carrying out 
programs to prevent or eliminate 
discriminatory housing practices. These 
funds will enable the recipients to carry 
out activities designed to obtain 
enforcement of the rights granted by the 
Fair Housing Act or by substantially 
equivalent State or local fair housing 
laws, and education and outreach 
activities designed to inform the public 
concerning rights and obligations under 
such Federal, State or local laws 
prohibiting discrimination. Funding for 
enforcement of fair housing laws 
includes activities involving use of 
judicial as well as administrative 
enforcement procedures. 

On July 7, 1988, HUD published in the 
Federal Register (53 FR 25576) a 
proposed rule to implement the FHIP 
authority by adoption of a new Part 125 
in Title 24 of the Code of Federal 
Regulations. The proposed regulations 
provided for funding in three distinct 
areas under FHIP: 

1. The Administrative Enforcement 
Initiative (Subpart B of the new Part 
125); 
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2. The Education and-Outreach 
Initiative (Subpart C of the new. Part - 
125); and 

3. The Private Enforcement Initiative 
(Subpart D of the new Part 125). 

The proposal provided a 30-day 
period for submission of comme ats by 
the public, ending August 8, 1988. HUD 
received a total of 33 public comments 
on the proposed new Part 125. Nine 
comments were from the National 
Association of Realtors (NAR) and 
affiliated organizations, including 5 local 
Boards of Realtors, 2 State Associations 
of Realtors, and the NAR-affiliated 
Institute of Real Estate Management 
(IREM). Individual Realtors submitted 6 
comments, and attorneys who represent 
Realtors submitted 3 comments. Six 
comments came from fair housing or 
civil rights groups, and 6 were from 
State or local enforcement agencies 
{including one comment from an 
organization representing such agencies 
in a four-State region). In addition, there 
was a comment from the United States 
League of Savings Institution, one from a 
Community Housing Resource Board 
(CHRB), and one from an attorney 
involved in both prosecution and 
defense of housing discrimination cases. 

Three comments generally supported 
the proposed rule as written, and 24 
commenters supported the proposal 
with comments on specific provisions. 
Two commenters were generally 
opposed to the proposal, and 4 
commenters limited their comments to a 
suggestion that real estate brokers be 
compensated for time lost as a result of 
testing. 


Statutory Requirements 


The statutory authorization for FHIP 
contains several requirements relating 
to program administration: 

(1) A requirement for submitting 30- 
day advance notification of each 
proposed grant, contract or cooperative 
agreement under FHIP to the House and 
Senate Banking Committees (section 
561(b)(1)): 

(2) A requirement for providing to the 
House and Senate Banking Committees 
a quarterly report that summarizes the 
activities funded under FHIP and 
describes the geographical distribution 
of FHIP grants, contracts, or cooperative 
agreements (section 561(b)(2)); and 

(3) A requirement for submitting to 
Congress, within 6 months after the end 
of the FHIP demonstration period 
(September 30, 1989), an evaluation of 
the effectiveness of the guidelines for 
testing activities funded under the 
Private Enforcement Initiative of FHIP 
(section 561(c)(2)). 
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The NAR recommended that the final 
regulations contain a statement of these 
three requirements. Four additional 
commenters made similar 
recommendations with respect to the 
first two requirements, and two 
additional commenters joined NAR with 
respect to the third requirement. 

All three of the statutory requirements 
app'y to HUD without regard to their 
inclusion in the final regulations. The 
thrust of the comments urging the 
insertion of those requirements into the 
regulations was to ensure public 
awareness of the requirements of the 
law, However, HUD sees no need to 
include these requirements in the text of 
the final regulations. Further, inclusion 
of the statutory requirement for the 
submission of an evaluation of the 
guidelines for testing contained in this 
regulation within 6 months after the end 
of the demonstration neriod could result 
in confusion regarding evaluation of 
further testing activities should the 
authorization for FHIP be extended. 

The NAR and two other commenters 
recommended that a statement be 
inserted in the final regulations 
concerning the $3,000,000 limitation {in 
section 561(d)) on the amount which 
HUD may allocate to the Private 
Enforcement Initiative for fiscal year 
1989. in addition, one commenter 
suggested that guidelines for HUD'’s 
determination as to allocation of funds 
be provided in the final regulations. 
HUD considers it unnecessary to include 
a statement of the statutory limitation 
on funding in the final program 
regulations, since the limitation will 
apply to HUD in any event. Moreover, 
the limitation may change if the program 
is extended beyond the presently 
scheduled termination date of 
September 30, 1989. HUD considers the 
addition of guidelines to be 
inappropriate because it would operate 
to restrict HUD's future flexibility in an 
area that has been left to HUD's 
discretion by the statute. Moreover, any 
notice of funding availability for the 
Private Enforcement Initiative, which 
notice would have to be published in the 
Federal Register pursuant to 24 CFR 
125.104(d), will contain a statement of 
the statutory limitation and a discussion 
of HUD's allocation of funds to activities 
under the Private Enforcement Initiative, 
together with the reasons for such 
allocation. 

Regulatory Flexibility Act Certification 

Three commenters, including the NAR 
and IREM, stated their belief that HUD 
activities under FHIP will involve a 
substantial number of small entities. 
Accordingly, they recommend that HUD 
prepare a regulatory flexibility analysis 


which describes the impact of the 
proposed rule on smail entities. 

In response, HUD points out that, 
under 5 U.S.C. 605({b), the irements 
for preparation of regulatory flexibility 
analyses do not apply if the Secretary 
certifies that the rule will not, if 
promulgated, have “a significant 
economic impact on a substantial 
number of small entities.” Although the 
regulations may, as the commenters 
suggested, affect a substantial number 
of small entities, HUD does not believe 
that there would be “a significant 
economic impact”on any of them, except 
in a case in which testing confirms an 
allegation of a discriminatory housing 
practice. Therefore, HUD believes that a 
regulatory flexibility analysis is not 
required for this final rule. 


Subpart A—General 


Subpart A of Part 125 contains 
statements of the policy and purpose of 
FHIP, definitions applicable to the 
provisions of Part 125, and descriptions 
uf the methed by which HUD will 
administer the program and make 
awards of funding. 

Comments were received with respect 
to only one section of Subpart A— 

§ 125.105, which lists the requirements 
for applications for FHIP funding. The 
NAR, IREM and a State Association of 
Realtors stated their support for the 
requirement for a description of the 
specific activities to be conducted with 
FHIP funds. The State Association also 
suggested that recipients should be 
monitored to assure that they are 
conducting their activities in accordance 
with their applications. Since 
procedures for monitoring program 
activities and funding are already 
provided for in § 125.104(e), under which 
the Assistant Secretary will establish 
specific accounting controls and require 
monitoring of records on a periodic 
basis by HUD Field staff, the suggested 
changes have not been made in 

§ 125.105. 

However, HUD has added 
clarification in § 125.105 to the effect 
that applications for FHIP funding must 
address each of the criteria for selection 
set forth in the rule and in notices of 
funding availability for FHIP published 
in the Federal Register. 


Subpart B—Administrative Enforcement 
Initiative 

Under the Administrative 
Enforcement Initiative, HUD will 
provide funding to substantially 
equivalent State and local fair housing 
enforcement agencies in support of 
initiatives designed to broaden the 
range of enforcement and compliance 
activities which they conduct. 
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Only one commenter was concerned 
with Subpart B. A local human relations 
commission noted that the regulations in 
Subpart B specifically provide for 
funding for conducting investigations of 
systemic discrimination but fail to 
mention the continuation of funding for 
individual housing discrimination case 
processing. Funding for individual case 
processing by State and local agencies 
will be continued by HUD under the Fair 
Housing Assistance Program (24 CFR 
Part 111). 

This same commenter also 
recommended simplification of the 
application process for funding under 
Subpart B. Since the Administrative 
Enforcement Initiative will provide 
funding for specific projects, as opposed 
to contributions for processing of 
individual fair housing complaints on an 
ongoing basis, specific applications and 
approvals will be necessary. However, 
the application requirements for FHIP 
Subpart B funding will not affect the 
program administrative requirements for 
complaint processing contributions 
under the Fair Housing Assistance 
Program. 


Subpart C—Education and Outreach 
Initiative 

The Education and Outreach Initiative 
will provide funding to develop, 
implement, carry out, or coordinate 
education and outreach programs 
designed to inform the public of their 
rights and obligations under the Fair 
Housing Act and substantially 
equivalent State and local fair housing 
laws. Funding will be provided for 
educational projects which advise the 
general public and housing industry 
groups about fair housing rights and 
responsibilities and outreach projects 
which promote specialized support and 
coordinated methods to provide for fair 
housing. 

The organization representing State 
and local agencies in a four-State region 
and the Nebraska Equal Opportunity 
Commission criticized the regulations on 
education and outreach for limiting the 
types of activities that could be 
undertaken by State and local agencies 
administering substantially equivalent 
fair housing laws and for extending the 
availability of funds to groups who may 
not have the same fair housing interests 
as the State and local enforcement 
agencies. These same commenters also 
raised the issue of conflict in strategies 
for fair housing efforts and 
recommended the establishment by 
HUD of an oversight group, which would 
include representation from State and 
local enforcement agencies, to 
coordinate strategies, make 





recommendations as to funding and 
monitor program efforts. HUD agrees 
that there is a need for non- 
governmental applicants to.coordinate 
activities to be funded under the 
Education and Outreach Initiative with 
any State or local enforcement agency in 
jurisdictions with substantially 
equivalent fair housing laws. However, 
the responsibility for oversight has to 
remain with HUD. A requirement to that 
effect has been added to the regulations 
in Subpart C. 

Section 125.303 provides examples of 
the types of educational and outreach 
projects which may be funded under the 
Education and Outreach Initiative of 
FHIP. HUD received a number of 
comments concerning specific 
provisions of this section. 

One commenter, an attorney who 
represents several Boards of Realtors, 
recommended that paragraphs (a)(1)-(3) 
of that section clearly provide for the 
development of informative material, 
education programs and educational 
seminars for real estate practitioners. 
HUD intends that real estate 
practitioners be included among the 
“housing industry groups” and “other 
groups” for whom education programs 
may be developed and educational 
seminars may be provided. Therefore, 
no change is necessary in those 
provisions. 

With regard to paragraph (b)(3), the 
NAR, IREM and two local Boards of 
Realtors believe that the “outreach 
projects” specifically permitted under 
that paragraph could be construed to 
include “benign steering” programs 
designed to maintain the minority 
population of a community at or below a 
“tipping point”, and one civil rights 
group took a position against an 
interpretation of the fair housing law as 
“promoting integration goals”. In 
addition, the NAR, IREM and the two 
State Associations of Realtors 
recommended that HUD amend 
paragraph (b)(3) to clarify that the 
“outreach projects” eligible for funding 
do not include integration maintenance, 
“benign steering” or other programs 
designed to limit minority residence in a 
neighborhood or housing complex. It is 
not HUD’s intention to construe 
paragraph (b)(3) as including “benign 
steering” or integration maintenance 
activities within the meaning of 
“outreach projects”, and HUD does not 
believe that the language of paragraph 
(b)(3) as set forth in the proposed rule 
requires clarification on that point. 

Paragraph (b)(4) of § 125.303 
specifically permits funding of programs 
relating to “new or more sophisticated” 
discriminatory housing practices. The 
NAR, IREM and an attorney who 


represents several Boards of Realtors 
recommended that the modest funding 
available under this Initiative should be 
targeted exclusively at the more 
“traditional” forms of discrimination 
that are acknowledged to exist and that 
can most easily be identified by testing, 
rather than at “sophisticated” 
techniques of discrimination. In 
response, HUD notes that FHIP is 
intended to function as a program under 
which a variety of enforcement efforts 
can be utilized. Therefore, HUD does 
not believe that limiting FHIP funding to 
traditional forms of discrimination as 
recommended by these commenters is 
consistent with the purposes of the 
program. 


Subpart D—Private Enforcement 
Initiative 

The Private Enforcement Initiative 
will provide funding, to non-profit 
organizations and other private entities 
that are formulating or carrying out 
programs to prevent or eliminate 
discriminatory housing practices, for 
projects designed to enhance efforts to 
enforce the provisions of the Fair 
Housing Act and substantially 
equivalent State and local fair housing 
laws. 

As an overall comment, the U.S. 
League of Savings Institutions suggested 
that the regulations for this initiative 
“enumerate with some specificity” the 
requirments for obtaining funds. HUD 
believes that the requirements set out in 
the general provisions of Subpart A 
concerning applications and in the more 
specific provisions of Subpart D already 
accomplish that purpose. Accordingly, 
no changes are needed in this regard. 


Section 125.402—Eligible Applicants 


Section 125.402 states that applicants 
eligible to receive assistance under this 
initiative are private non-profit 
organizations and other private entities 
that are formulating or carrying out 
programs to prevent or eliminate 
discriminatory housing practices. A fair 
housing group commented that the 
definition of eligible applicants, while 
appropriate for the Education and 
Outreach Initiative in Subpart C, is too 
broad for the activities described in 
§ 125.403 (a) and (b). This group urged 
that the definition of “eligible 
applicants” be revised by adding to the 
first sentence of § 125.402 the following 
phrase: “* * * by investigating fair 
housing complaints and seeking 
resolution through administrative or 
judicial actions.” HUD believes that this 
additional language would unduly 
restrict the operation of the program 
under this initiative, and the suggested 
change has not been made. 
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Section 125.403—Eligible Activities 


Section 125.403 sets forth four 
examples of projects eligible for funding 
under this initiative. Paragraph (d) 
includes as an eligible activity 
“establishing effective means of meeting 
legal expenses in support of litigation of 
fair housing cases.” Seven commenters, 
including the NAR, IREM and the two 
State Associations of Realtors, objected 
to the use of Federal enforcement funds 
for this purpose. Four commenters, 
including the NAR and IREM, 
recommended that paragraph (d) be 
revised to make it clear that the 
payment of attorneys’ fees for fair 
housing plaintiffs is not an activity 
eligible for funding. 

The Private Enforcement Initiative 
was designed to fund a variety of 
activities in support of fair housing 
enforcement through appropriate 
judicial or administrative proceedings. 
One such activity could be the 
establishment of a mechanism, such as a 
revolving loan fund, to assist aggrieved 
persons in vindicating their fair housing 
rights through litigation. HUD does not 
believe that providing assistance in 
support of private individuals seeking to 
vindicate protected rights is inconsistent 
with the purposes of FHIP. Therefore, 
HUD has not made any change in 
paragraph (d). 


Section 125.405—Guidelines for Private 
Enforcement Testing 


The Guidelines contained in this 
section will apply to testing activities 
funded under the Private Enforcement 
Initiatives. The NAR and eight other 
commenters specifically stated their 
support for the Guidelines as written. 
Two commenters, both civil rights 
organizations, opposed the Guidelines in 
their entirety (see discussion below). 
Most of the commenters had suggestions 
or recommendations with respect to 
specific provisions of § 125.405. 

Three civil rights/fair housing 
organizations raised the issue of the 
negotiation of the Guidelines by HUD 
and members of the real estate industry, 
without involvement by the private fair 
housing and civil rights groups who 
have been for many years proponents of 
testing as the major investigative 
method in fair housing cases. The fair 
housing group merely noted that the 
Guidelines were developed without 
taking account of the extensive 
experience which the private groups 
have in developing evidence which 
meets the high standards of the federal 
courts. 

The two civil rights groups went 
further, claiming the HUD’s admitted 
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intention, prior to the enactment of the 
FHIP legislation, to include the 
Guidelines negotiated with the NAR into 
the FHIP regulations arguably 
represented a violation of the 
Administrative Procedure Act. 
Moreover, it was argued that HUD's 
actions “certainly raise the appearance 
of impropriety,” since the NAR, an 
entity which represents both the subject 
of testing (Realtors) and potential FHIP 
grantees (Community Housing Resource 
Boards), was included in private 
negotiations on regulations before the 
program was enacted. Finally, it was 
asserted that HUD’s actions “raise 
serious questions about the integrity of 
the comment process,” since those 
groups who recommend revision or 
removal of parts of the Guidelines 
already have been informed of HUD's 
intention to incorporate the Guidelines 
in the regulations. Accordingly, the civil 
- rights groups recommended that the 

Guidelines be omitted from the 
regulations. 

Subsection (c)(2) of section 561 of the 

and Community Development 

Act of 1987, the authorizing legislation 
for FHIP, requires the Secretary to 
establish guidelines for testing activities 
funded under the Private Enforcement 
Initiative of FHIP. The stated purpose of 
these guidelines is to ensure that 
investigations in support of fair housing 
enforcement efforts will “develop 
credible and objective evidence of 
discriminatory — practices.” Since 
senuitiiones regarding the conduct of 
testing in support of fair housing 
enforcement efforts are required by the 
authorizing statute, HUD determined to 
include testing guidelines in the program 


tions. 

HUD believes that the objections 
raised by the three civil rights/fair 
housing organizations are without 
substance. HUD has conducted several 
studies which involved extensive fair 
housing testing on a nationwide basis 
and had sufficient experience in the 
area for development of proposed 
guidelines which would meet the 
statutory standard described above. 
HUD has now had the benefit of public 
comment with respect to the guidelines 
contained in its proposed rule and the 
views of all commenters have received 
consideration in the preparation of the 
final version of the testing Guidelines. A 
discussion of the various issues 
by these commenters with respect to 
specific provisions of the Guidelines is 
set forth below. 


Section 125.405(b)—Definitions 


Paragraph (b) of § 125.405 contains 
definitions used in that section. 
Paragraph (b)(1) contains the definition 


of “bona fide allegation”. The NAR, 
a and 8 other commenters 

the requirement 
that funded tests may be undertaken 
only if there has been a “bona fide 
allegation” of a discriminatory housing 
practice. Seven commenters opposed the 
requirement. 

Since the Private Enforcement 
Initiative is a demonstration program of 
limited duration and with limited 
financial resources, HUD believes that it 
should use a specifically structured 
testing program. FHIP was presented to 
Congress as a program to support the 
enforcement of the fair housing laws 
and not as a research effort to document 
whether discrimination exists. HUD 
therefore believes that it is reasonable 
to narrow the use of the limited 
resources available for this initiative to 
cases in which there is an indication of 
a violation of the fair housing laws. 
Accordingly, the bona fide allegation 
requirement has been retained in the 
final rule. 

The NAR and four other commenters 
specifically supported the elimination of 
tester complaints from the definition of 
“bona fide allegation” in paragraph 
(b)(1). Seven commenters (four fair 
housing or civil rights groups, two State 
agencies, and the regional organization 
representing State and local agencies) 
opposed such elimination. 

The proposed rule excluded 
allegations by testers and testing 

organizations in order to ensure the 
“aie fides” of bona fide allegations. 
There is no doubt that testers or testing 
organizations can be aggrieved and can 
file complaints. However, given the 
specific purpose of FHIP to provide 
assistance in support of individual cases 
and the limited resources available, 
HUD believes that the proposed 
limitation is reasonable and appropriate. 
The final rule retains this provision as 
proposed. 

HUD notes that the exclusion of tester 
complaints does not prevent an » 

organization participating in Private 
Enforcement testing from using other 
information which is not the result of 
testing as a bona fide allegation for the 
purpose of commencing an investigation 
and conducting funded testing. In 
addition, this exclusion does not 
compromise the rights of testers or the 
organizations participating in testing 
activities under the demonstration to 
seek relief under the Fair Housing Act 
and the U.S. Supreme Court decision in 
Havens Realty Corp. v. Coleman, 455 
U.S. 363 (1962). 

Two commenters proposed a revision 
of the definition of “bona fide 
allegation”. One of the fair housing 


groups suggested that the definition be 
changed to read: “an assertion of a 
discriminatory housing practice 
unlawful under federal fair housing law 
by any individual which is attributable 
to a specific housing provider by an 
objective method.” The Colorado Civil 
Rights Division stated that there are 
problems with the requirement of a 
statement of specific date, time and 
place of a prior discrimination. The fair 
housing group also noted that the 
proposed provision was unclear as to 
whether a test could be undertaken 
without knowing the address or owner 
before sending out the testers. 

In response to the above comments, 
HUD has revised the definition to permit 
an approximation of the date, time or 
place of the alleged discrimination. 
Moreover, a sentence has been added to 
indicate that the definition of bona fide 
allegation does not impose a 
requirement that all such allegations be 
reduced to writing as a condition of the 
conduct of testing funded under FHIP. 

With regard to paragraph (b)(2), a fair 
housing group suggested adding “42 
U.S.C. 1982” to the definition of 
discriminatory housing practice. Since 
the statute limits programs or activities 
under FHIP to those designed to obtain 
enforcement of the rights granted by the 
Fair Housing Actor by substantially 
equivalent State or local laws, HUD 
cannot make the suggested addition. 
However, the definition has been 
modified to reflect the recent 
amendment of the Fair Housing Act 


tory 

practice” to include acts made unlawful 
by section 618 of the amended act 
(prohibiting interference, coercion or 
intimidation with regard to the exercise 
or enjoyment of cther rights protected 
by the Fair Housing Act). 

Paragraph {b)(3) defines “test” and 

several 


imposes limitations on the types 
of tests which may be funded under the 
Private Enforcement Initiative. Two of 
these limitations—the requirement for 
testing the same agent and the 
requirement for two matched testers— 
were the subject of all of the comments 
on paragraph {b}{3). The NAR, IREM 
and six other commenters specifically 
supported either or both of these 
limitations. Five civil rights or fair 
housing groups and the Colorado Civil 
Rights Division opposed either or both 
of the limitations. 

HUD has considered the arguments 
both for and against these two 
limitations and has decided to make no 
change in the regulations with respect to 
either of them. However, in the event 
that a participant in FHIP makes a good 
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faith effort, in conducting a test, to 
comply with these requirements but 
finds it impossible to meet one or both 
of them, HUD can nevertheless permit 
the use of FHIP Funds to pay for the 
testing activity. Reimbursement in these 
circumstances may be appropriate so 
that participants are not discouraged 
from conducting FHIP testing activities 
in response to all bona fide allegations, 
and it is also consistent with HUD’s 
position that the Guidelines in this 
regulation are not intended to establish 
the only method of obtaining credible 
and objective evidence through testing 
in fair housing cases. 

HUD has made an editorial change in 
the introductory language of paragraph 
(b)(3) to make it clear that any “test” 
conducted under the Guidelines must be 
in response to a bona fide allegation. 


Section 125.405(c)—Eligible Activities 


Paragraph (c) provides certain 
procedures which must be followed in 
conducting eligible testing activities. 
Paragraph (c)(2)(i) requires the careful 
recordation of all relevant information, 
after a test, on standardized forms. An 
attorney suggested adding language to 
require the tester to fill out the tester 
form in his or her own words. HUD does 
not believe that such a requirement is 
necessary; it is enough to have the tester 
sign the form to attest to its accuracy. 
Accordingly, the words “signed by the 
respective testers” have been inserted in 
paragraph (c)(2)(i). 

As proposed, paragraph (c)(2)(ii) 
would have prohibited any contact or 
communication between pairs of testers 
until all information has been recorded 
and the testers debriefed by the testing 
coordinator. Four fair housing or civil 
rights groups took the position that there 
should be no prohibition on contact 
between testers, only on communication 
of testing experiences. One of these 
groups asked whether the proposed 
language was intended to prohibit visual 
contacts between testers (for 
coordination of tests). 

HUD agrees with these commenters 
that the restriction in the proposed rule 
was not intended to prohibit all 
communication between testers. In 
response, HUD has revised paragraph 
(c)(2){ii) to require a prohibition on 
communication between pairs of testers 
relating to the conduct of the test or to 
testing experiences or results. Thus, 
while matters related to the conduct or 
coordination of the tests would have to 
be handled by the testing coordinator, 
contact or communication between the 
testers themselves would be permitted 
for other purposes, such as sharing of 
transportation. 


A fair housing group opposed the 
requirement in paragraph (c)(2)(iii) that 
the same or substantially equivalent 
type of housing accommodations, 
financing, or service be requested in a 
test. HUD believes that this requirement 
is needed for evidentiary purposes, and 
no change has been made. 

The same fair housing group 
recommended that a definition of the 
term “systemic”, which is used in 
paragraph (c)(2)(iv), be included in the 
regulations. In response, HUD has 
inserted the parenthetical phrase “a 
pattern or practice of discriminatory 
housing practices by a housing provider 
or lender” after the phrase “systemic 
discrimination” in the second sentence 
of paragraph (c)(2)(iv). 

In paragraph (c)(2)(iv)(C), a fair 
housing group suggested substitution of 
the word “initiate” for “conduct”, to 
allow for trips away from the office to 
visit houses or apartments during the 
course of a test. HUD has made the 
suggested change. 

A fair housing group raised several 
issues with respect to the “paired tester’ 
requirements of paragraph (c)(2)(iv)(A- 
D). First, the group took the position 
that, if a duplication of the 
complainant's profile is not required in 
systemic cases, there is no basis to 
require such duplication in the 
“individual” testers’ profiles for non- 
systemic cases. Further, it should not be 
necessary to duplicate the profile or 
housing needs of the complainant in all 
respects; it should be sufficient for the 
testers to match each other. Finally, the 
group noted that the proposed provision 
is unclear as to which particular aspects 
of a complainant's profile need to be 
duplicated. 

In response, HUD notes that in the 
systemic testing situation a number of 
tests will be conducted, while in testing 
for discrimination against an individual, 
only one test will usually be needed. In 
the systemic multi-test situation, it 
would not be practical to require that all 
testers’ profiles match the profile of the 
complainant, since such a requirement 
would unduly restrict the range of 
systemic testing that could be 
conducted. Moreover, such a 
requirement would make it obvious to 
the respondent that testing was being 
conducted. However, in the single-test 
individual complaint situation, the 
profile-matching requirement would not 
cause the same problem. Nevertheless, 
HUD acknowledges that even in some 
individual complaint situations it may 
be difficult or undesirable to match the 
testers’ profiles with that of the 
complainant. For example, in a case 
where the person making the bona fide 


complaint has unusual housing needs or 
an unusual source of income, it may not 
be possible to have the testers represent 
that they have equivalent housing needs 
or a similar income source. Accordingly, 
HUD has inserted language in the first 
sentence of paragraph (c)(2)(iv) to 
indicate that the testers’ profiles must 
match the complainant's profile only to 
the extent that it is practicable to do so. 

With respect to the last of the fair 
housing group’s comments, HUD 
believes that the proposed language 
concerning demographic profiles 
provides a degree of flexibility which 
would be lost if the provision were 
revised to specify which particular 
aspects of a complainant's profile must 
be duplicated. 

In addition, the words “handicap” and 
“familial status” have been inserted in 
two places in paragraph (c)(2)(iv) to 
reflect amendments to the Fair Housing 
Act made by the Fair Housing 
Amendments Act of 1988. 

Paragraph (c)(3)(i) prohibits testers 
and the testing organization from having 
an economic interest in the outcome of 
the test. A fair housing group asked 
whether “economic interest” includes a 
court-ordered requirement for 
management training. Also, does the 
provision bar fees for monitoring 
services? 

Although a later, court-imposed 
provision for management training of a 
respondent's staff would not constitute 
an “economic interest” in the outcome 
of a test, such a provision would be 
barred by paragraph (d)(2), under which 
an applicant for funding of testing 
activities must agree not to “seek to 
provide fair housing educational 
services” to a respondent organization ~ 
for compensation. With regard to the 
question of fees for monitoring services, 
HUD has revised paragraph (d)(2) to 
make it clear that educational and other 
services would be barred if 
compensation were involved. 

There were several comments 
concerning paragraph (c)(3)(ii), which is 
designed to prevent conflicts of interest 
with respect to testers and testing 
organizations. A fair housing group 
asked whether that paragraph’s conflict 
of interest provisions would operate to 
bar licensed housing providers from the 
board of directors of a fair housing 
agency. Instead, this commenter 
recommended setting a limit on the 
percentage of the organization’s board 
which may be comprised of such 
persons. Since the members of an 
organization's board of directors are 
neither employees nor agents of the 
organization, the presence of licensed 
housing providers on the board would 
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not prevent the organization from 
engaging in testing activities under 
FHIP. Thus, it is not necessary to adopt 
the commenter'’s recommendation in 
order to allow housing providers to 
serve on the board of a testing 
organization. 

The same commenter found it unclear 
whether the conduct of housing 
placement services by a fair housing 
organization would disqualify it from 
testing as a “licensed competitor”. This 
commenter also questioned whether 
development of affordable housing 
would disqualify a fair housing 
organization. The commenter believes 
that such activities should not disqualify 
otherwise eligible fair housing groups 
from FHIP testing. If the nature of the 
services performed by the fair housing 
organization requires it to obtain a 
license, then the organization could be a 
licensed competitor of a testing subject 
“in the listing, rental, sale or financing of 
real estate property,” thereby 
disqualifying the organization from 
using FHIP funds to test that subject. In 
the interest of keeping FHIP free of 
conflict of interest problems, HUD has 
not changed the regulations in response 
to this commenter’s suggestion. 

The Colorado Civil Rights Divison 
recommended that there be an 
exception in paragraph (c)(3){ii) for 
testing for Boards of Realtors and 
apartment associations that wish to do 
testing of their own members for self- 
policing or educational purposes. Under 
the authorizing statute, the primary 
purpose of the Private Enforcement 
Initiative demonstration is funding of 
programs or activities designed to 
obtain enforcement of the rights granted 
by the Fair Housing Act or substantially 
equivalent State or local laws. 
Therefore, HUD wishes to concentrate 
the limited resources available for 
testing activities on testing for 
enforcement purposes rather than 
spread the funding out to include testing 
of housing industry group members for 
self-policing or educational purposes, 
Accordingly, this recommended change 
has not been adopted. 

A fair housing group commented that 
paragraph (c){3)(ii) is too broad and too 
general. This commenter felt that while 
it is legitimate to bar those who might 
have a direct conflict of interest, there is 
no good reason to bar all real estate 
persons from testing. This group 
suggested two language changes. First, 
that the provision on prior employment 
or affiliation be revised by adding the 
words “within one year”. Second, that 
the language on “licensed competitor" 
be changed to read: 


“* © * is an active participant in a real estate 
sales, rental or financing business in the 
same immediate market, except that such a 
person exclusively engaged in rental real 
estate is not barred from acting as a tester of 
firms or agents exclusively engaged in real 
estate sales and such a person exclusively 
engage in real estate sales is not barred from 
acting as a tester of firms or agents 
exclusively engaged in real estate rentals;” 


HUD has adopted this group's first 
suggestion, since the provison as 
proposed would be too far-reaching and 
could serve to insulate a particular 
housing industry firm from testing if any 
former employee was now participating 
with a fair housing group conducting a 
testing program. 

HUD fated not adopted the second 
suggestion, to revise the “licensed 
competitor” language. HUD believes 
that this suggestion would draw too fine 
a distinction as to what constituted an 
impermissible conflict of interest for 
testing purposes and would 
unnecessarily complicate a clear and 
simple rule. 


Section 125.405(d)—Application 
Requirements 


Paragraph (d) of § 125.405 contains 
special requirements for applications for 
funding of testing activities. 

The NAR, IREM and a local Board of 
Realtors specifically supported the 
requirement in paragraph (d)(1) that the 
applicant have at least one year of fair 
housing enforcement experience. The 
Colorado Civil Rights Division 
recommended an amendment to provide 
that an applicant agency may be 
acceptable, even in the absence of the 
required experience, if the agency can 
demonstrate that it will hire personnel, 
consultants or firms with demonstrated 
competence in the program proposed to 
be funded. HUD believed that the 
requirement in paragraph (d)(1) for a 
continuing commitment to fair housing 
enforcement is important as a 
prerequisite for participation in the 
testing program, and the suggested 
change has not been made. 

A fair housing group suggested 
limiting the language of paragraph (d)(1) 
by adding the following: “by 
investigating fair housing = AS 
and seeking resolution through 
administrative or judicial actions." HUD 
believes that this additional requirement 
would be too restrictive and has not 
adopted the group's suggestion. 
However, HUD has added.a requirement 
that the applicant show that it has 
sufficient knowledge of fair housing 
testing to enable it to implement a 
testing program successfully. 

Paragraph (d)(2) bans solicitation of 
funds or compensation for services by 
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applicants from subjects of testing. The 
NAR, IREM and four other commenters 
specifically supported this provision. 
Two fair housing groups opposed it. As 
noted in the discussion of paragraph 
(c)(3}{i) above, HUD has made a 
clarifying change in paragraph (d)(2). 
Section 125.405(e)—Performance 
Monitoring 


A fair housing group rediinidiiaded 
that the sanctions described in 
paragraph (e) not be applied to 
organizations acting in good faith. Since 
sanctions are discretionary rather than 
mandatory, it is contemplated that HUD 
will consider the “good faith” of an 
organization's actions in determining 
whether or not to impose sanctions on it. 


Miscellaneous Comments 


The U.S. League of Savings 
Institutions suggested that HUD publish, 
on an annual basis, an accounting of 
how FHIP funds were used in various 
program areas. Since the accounting 
suggested by this commenter would 
largely duplicate information to be 
contained in the quarterly report 
required to be submitted to the Senate 
and House Banking Committees (see 
discussion under “Statutory 
Requirements” above), HUD has not 
adopted the suggestion. 

A local Board of Realtors and three 
individual Realtors made suggestions for 
compensation of real estate brokers for 
time lost as a result of testing. HUD 
points out that there is no provision in 
the authorizing legislation for the 
payment of such compensation. 
Accordingly, these suggestions have not 
been adopted. 

The State of Connecticut 
Comprehensive Planning Division 
recommended that the regulations 
include a provision to allow for 
extensions of an agreement due to delay 
caused by circumstances beyond the 
grantee’s control, such as loss of key 
personnel responsible for administration 
of the project. Extensions of time to 
perform specified activities under a 
contract, grant or cooperative agreement 
may be given by HUD on a case-by-case 
basis, as circumstances may warrant. 
There is no need to include such a 
provision in the FHIP regulations: 


Other Matters 


Under the provisions in the FHIP 
authorizing legislation, the-Secretary, 
before providing any assistance under 
this program, is required to issue 
regulations governing applications for 
funding. Such regulations cannot be 
effective prior to the expiration of 90 
calendar days from the date those 





regulations are submitted to nes House 
and Senate Banking Comm 

A Finding of No Significant Imy Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implement section 102{2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying during regular 
business hours in the.Office of the Rules 
Docket Clerk, Room 10278, 451 Seventh 
Street SW., Washington, DC 20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1{b) of the Executive Order on Federal 
Regulation issued by the President on 
February 17, 1981. Analysis of the rule 
indicates that it does not: (1) Have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 


competition, employment, investment, 
productivity. innovation. or on the 
ability ot United States-pased 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under 5 U.S.C 605(b) (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities. 
Although the activities to be undertaken 
with funding under FHIP may have some 
economic impact on a substantial 
number of smaller entities, HUD does 
not expect that there wil! be many cases 
in which the economic impact will be 
substantial. In addition, this rule would 
not significantly increase or decrease 
the administrative burden on persons 
conducting activities relating to the sale. 
rental or financing of dwellings. 

HUD has determined that the policies 
contained in this rule do not have 
federalism implications within the 
meaning of E.O. 12612—Federalism, 
because it does not have substantial 


Federal Register / Vol. 54, No. 27 / Friday, February 10, 1989 / Rules and Regulations 


direct effects on the States (including 
their political subdivisions), or on the 
relationship between the Feueral 
government and the Suates, or on the 
distribution of power and 
responsibilities among the various levels 
of government. 

HUD has determined that this rule is 
not likely to have a significant impact on 
family formation, maintenance, and 
general well-being with the meaning of 
E.O. 12606—The Family, because it does 
not affect the role or institution of the 
family in society. 

The collection of information 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980 and have been 
assigned OMB Control Number 2529- 
0033. Sections 125.104{e), 125.105 and 
125.404(d) of this final rule have been 
determined by the Department to 
contain collection of information 
requirements. Information on these 
requirements is provided as follows: 


TABULATION OF ANNUAL REPORTING BURDEN FINAL RULE—FAIR HOUSING INITIATIVES PROGRAM 


Number of Total annual Hours per 
respondents responses. response 


This rule was listed as Sequence 
Number 1042 in the Department’s 
Semiannual Agenda of Regulations 
pubished on October 24, 1988 (53 FR 
41974, 42006) under Executive Order 
12991 and the Regulatory Flexibility Act. 


The Catalogue of Federal Domestic 
numbers are: 
14.408 Fair Housing Initiatives Program— 
Administrative Enforcement Initiative. 
14.409 Fair Housing Initiatives Program— 
Education and Outreach Initiative. 
14.410 Fair Housing Initiatives Program— 
Private Enforcement Initiative. 
List of Subjects in 24 CFR Part 125 


Fair housing, Grant 
and community development. 

For the reasons set forth in the 
preamble, Title 24 of the Code of Federal 
Regulations is hereby amended by 
adding a new Part 125, to Subchapter A 
to read as follows: 


Section of 24 CFR affected 


125.101 Policy. 

125.102 Purpose. 

125.103 Definitions 

125.104 Program administration.105 
Applications requirements. 

125.106 Selection criteria. 

Subpart B—Administrative Enforcement 

Initiative 


125.201 Purpose. 

125.202 Eligible agencies. 

125.203 Eligible activities. 

Subpart C—Education and Outreach 

Initiative 

125.301 Purpose. 

125.302 Eligible applicants 

125.303 Eligible activities. 

Subpart D—Private Enforcement Initiative 

125.401 

125.402 Eligible applicants. 

125.403 Eligible activities. 

125.404 Use of funds for litigation. 

125.405 Guidelines for Private Enforcement 
Testing. 


Authority: Sec. 561, Housing and 
Community Development Act of 1987 (Pub. L. 
100-242); section 7{d)}, Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)}. 


Subpart A—General 


§ 125.101 Policy. 

Section 561 of the Housing and 
Community Development Act of 1987 
established the Fair Housing Initiatives 
Program to strengthen the Department's 
effort to enforce Title VIII of the Civil 
Rights Act of 1968 (Title VII) and to 
further fair housing. This program is 
intended to assist projects and activities 
designed to enhance compliance with 
Title VIII and substantially equivalent 
State and local fair housing laws. 


§-125.102 Purpose. 

Under the Fair Housing Initiatives 
Program, the Department is authorized 
to make grants to, or enter into contracts 
or cooperative agreements with, State or 
local governments or their agencies, 
public or private non-profit 
organizations or institutions, or other 
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public or private entities that are 

formulating or carrying out programs to 

a or eliminate discriminatory 
ousing practices. 


§ 125.103 Definitions. 

As used in this part 

(a) “Assistant Secretary” means the 
Assistant Secretary for Fair — 
and Equal Opportunity in the 
Department of Housing and Urban 
Development. 

(b) “Department” means Department 
of Housing and Urban Development. 

(c) “Discriminatory housing practice” 
means an act that is unla under 
sections 804, 805, 806 or 818 of Title VIII. 

(d) “Dwelling” means any building, 
structure, or portion thereof which is 
occupied as, or designed or intended for 
occupancy as, a residence by one or 
more families (a family includes a single 
individual), or any vacant land which is 
offered for sale or lease for the 
construction or location thereon of any 
such building, structure or portion 
thereof. 

(e) “FHIP” means the Fair Housing 
Initiatives Program authorized by 
section 561 of the Housing and 
Community Development Act of 1987 
(Pub. L. 100-242, approved February 5, 
1988). 

© “Person” includes one or more 
individuals, corporations, partnerships, 
associations, labor organizations, legal 
representatives, mutual companies, joint 
stock companies, trusts, unincorporated 
organizations, trustees, trustees in 
bankruptcy, receivers and fiduciaries. 

(g) “State” means any of the several 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, or any of 
the territories and possessions of the 
United States. 

- (h) “Title VIII" means Title VIII of the 
Civil Rights Act of 1968, as amended (42 
U.S.C. 3600-3620), commonly cited as 
the Fair Housing Act. 


§ 125.104 Program administration. 

(a) The Fair Housing Initiatives 
Program is administered by the 
Assistant Secretary. 

(b) All funding in the Fair Housing 
Initiatives Program will be awarded on 
a competive basis. 

(c) The Department will provide 
funding in three separate areas; 

(1) The Administrative Enforcement 

Initiative (Subpart B); 

(2) The Education and Outreach 

Initiative (Subpart C); and 
(3) The Private Enforcement Initiative 

(Subpart D). 

(d) Notices of Funding Availability 
under this program will be published 
periodically in the Federal Register. 
Such notices will announce the amount 


of funds available, the funding available 
for any initiative and the maximum 
amounts to be awarded to applicants 
and may limit funding to one or more of 
the initiatives. The Notice of Funding 
Availability will include specific factors 
for award in addition to the specific 
criteria set forth in section 125.106 which 
the Assistant Secretary will use in 
selection of recipients to be funded and 
will indicate the relative weight of all 
selection criteria. The criteria for 
selection announced in Notices of 
Funding Availability will address the 
specific types of activities and projects 
to be solicited pursuant to the varied 
objectives of the three separate 
components of the FHIP, and will be 
designed to foster selections which are 
most likely to achieve results consistent 
with the objectives of each component 
of the program. 

(e) All recipients of funds under this 
program must conform to reporting and 
record maintenance requirements 
determined appropriate by the Assistant 
Secretary. Procedures for monitoring 
program activities and funding will be 
established by the Assistant Secretary. 
Each funding instrument will include 
provisions under which the Department 
may suspend, terminate or recapture 
funds if the recipient does not conform 
to these requirements. 

(f) All recipients of funds under this 
program which are State or local 
governments or agencies of State or 
local governments must conduct audits 
in accordance with Part 44 of this Title. 


§ 125.105 Applications requirements. 

Each application for funding under the 
Fair Housing Initiatives Program must 
contain the items set forth below. Each 
application will be assessed against 
specific selection criteria set forth in a 
Notice of Funding Availability. 

(a) A description of the practice (or 
practices) at the community, regional or 
national level which has affected 
adversely the achievement of the goal of 
fair housing. This description must 
include a discussion and analysis of the 
housing practice(s) identified, including 
available information and studies 
relating to discriminatory housing 
practices and their historical 
background, and relevant demographic 
data indicating the nature and extent of 
the impact of such practices on persons 
seeking dwellings or services related to 
the sale, rental and financing of 
dwellings in the general location where 
the applicant proposes to undertake 
activities; 

(b) A description of the specific 
activities to be conducted with funds 
including the final product(s) and/or any 
reports to be produced; and the cost of 


each activity proposed and a schedule 
for completion of the funded activities; 

(c) A description of the applicant’s 
experience in formulating or carrying 
out programs to prevent or eliminate 
discriminatory housing practices; 

_ (d) A statement indicating the need 
for Federal funding in support of the 
proposed project; and an estimate of 
such other public or private resources as 
may be available to assist the proposed 
activities; 

(e) A description of the procedures to 
be used for monitoring conduct and 
assessing results of the proposed 
activities; 

(f)} A description of the benefits which 
successful completion of the project will 
produce to enhance fair housing and the 
concerns identified, and the indicators 
by which these benefits are to be 
measured; 

(g) A description of the expected long 
term viability of project results; 

(h) Any additional information which 
may be required by a Notice of Funding 
Availability for the Fair Housing 
Initiatives Program published in the 
Federal Register. 


(Approved by the Office of Management 
and Budget under control number 2529-0033.) 


§ 125.106 Selection criteria. 

(a) Projects proposed in applications 
will be ranked based on the following 
criteria for selection: 

(1) The anticipated impact of the project 
proposed on the concerns identified in 
the application; 

(2) The extent to which the project 
utilizes other public or private 
resources that may be available; 

(3) The extent to which the applicant's 
professional and organizational 
experience will further the 
achievement of the project goai(s); 

(4) The extent to which the project 
provide the project will provide the 
maximum impact on the concerns 
identified in a cost effective manner; 

(5) The extent to which the project will 
provide benefits in support of fair 
housing after funded activities have 
been completed. 

(b) The relative weight to be assigned 
to these selection criteria as well as 
additional factors which will be 
considered in reviewing applications 
will be included in the Notice of Funding 
Availability, together with a stated 
rationale, justifying the additional 
factors selected in terms of the specific 
goals of each initiative for which funds 
are being made available. 





Subpart B—Administrative 
Enforcement initiative 


The Administrative Enforcement 
Initiative provides funding to State and 


equivalent to those provided in Title 
Vill. 


§ 125.202 Eligible agencies. 

A State or local fair housing agency, 
to be eligible to participate in the 
Administrative Enforcement Initiative, 
must be certified by the Assistant 
Secretary as substantially equivalent (or 
considered to be so certified) under 
§ 115.6 of this subchapter. 


§ 125.203 Eligible activities. 
Funding will be available to a 
activities to 


activities may include (but are not 
limited to) the following: 
(a) Providing technical assistance to 
= and | ategery agencies 
housing and community 
Sevilaginabs programs concerning 
— fair housing laws and 


(b) implementing feir housing testing 


programs; an 

{c) ieoheck investigations of 
systemic discrimination for further 
enforcement by State or local 
agencies, or for referral to HUD and the 
Department of Justice. 


Subpart C—Education and Outreach 
initiative 


§ 125.301 Purpose. 

The Education and Outreach Initiative 
of the Fair Housing Initiatives Program 
provides funding for the purpose of 


developing, implementing, carrying out, 
treach 


programs designed 

of the public concerning their rights and 
obligations under the provisions of fair 
housing laws. Funding is provided under 
this Initiative for the development of 
national, regional or local media 
campaigns (written or audio-visual 
materials) or other special efforts to 
educate the general public and housing 
industry groups about fair housing rights 
and obligations. 


§ 125.302 Eligible applicants. 

The following types of organizations 
are eligible to receive funding under the 
Education and Outreach Initiative: 

(a) State or local governments; 


(b) Public or private non-profit 
organizations or institutions, and other 
public or private entities that are 
formulating or carrying out programs to 
prevent or eliminate discriminatory 
housing practices. 

§ 125.303 Eligible activities. 

(a) Educational projects. Educational 
projects that may be funded under the 
Educational and Outreach Initiatives 
may include (but are not limited to) the 
follo 
(1) De Denali informative material on 

fair housing rights and 

responsibilities; 

(2) Developing fair housing and 
affirmative marketing instructional 
material for education Lad 
national, — and | 
industry 

(3) Providieg s Gdecutianel seminars and 
working sessions for civic 
associations, community-based 
organizations, and other groups; and 

(4) Developing educational material 
targeted at persons in need of specific 
or aoc information on their fair 

ousing rights. 

(b} Outreach projects. Outreach 
projects that may be funded under the 
Educational and Outreach Initiative may 
include (but are not limited to) the 
following: 

(1) Developing national, regional or local 
media campaigns regarding fair 


housing; 
(2) aa housing industry and civic 
groups together to 
sdentll illeg sates estate practices 
and to how 


practices that result in Leeiuee 
housing practices; and 
(5) neataies: ancien for the 
identification of, and quick response 
to, housing discrimination cases 
involving the threat of physical harm. 
(c) Classes or competition. The Notice 
of Funding Availability for the 
Educational and Outreach Initiative may 
be divided funding into classes based on 
the type of projects (e.g., educational or 
outreach projects) and the scope of 
projects (e.g., local, regional or national). 
(d)} Coordination of activities. Each 
non-governmental applicant for funding 
which is located within the jurisdiction 
of a State or local enforcement agency 
or agencies administering a fair housing 
law which have been certified by the 
Department under Part 115 of this 
subchapter as being substantially 
equivalent must provide with its 
application evidence that it has 
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consulted with the agency or agencies to 
coordinate activities to be funded under 
the Education and Outreach Initiative. 


Subpart D—Private Enforcement 
Initiative 


§ 125.401 Purpose. 

The Private Enforcement Initiative of 
the Fair Housing Initiatives Program will 
provide funding to non-profit 
organizations and other private entities 
that are formulating or carrying out 
programs to prevent or eliminate 
discriminatory housing practices. The 
purpose of these awards is to assist in 
the developing, implementing, carrying 
out, or coordinating programs or 
activities designed to obtain 
enforcement of the rights granted by 
Title VI or State or local laws that 
provide rights and remedies for alleged 

scrimina that 


di tory housing practices 
are a equivalent to the rights 
and remadies provided in Title VII. 


§ 125.402 Eligible applicants. 
Organizations which are eligible to 
receive assistance under the Private 
Enforcement Initiatives are private non- 
profit organizations and other private 
entities that are formulating or carrying 
out ane to prevent or eliminate 


me Seite can be eligible 
include, for example, private nonprofit 
fair housing and civil rights groups. 

§ 125.403 Eligible activities. 

Projects that will be funded under the 
Private Enforcement Initiative may 
include (but are not limited to) the 
following: 

(a} Conducting investigations of 
systemic housing discrimination. 

(b) Professionally conducting testing 
or other investigative support for 
administrative and judicial enforcement; 

(c) Linking fair housing organizations 
regionally in enforcement activities 
designed to combat broader housing 
market discriminatory practices; and 

(d) Establishing effective means of 
meeting legal expenses in support of 
litigation of fair housing cases. 


§ 125.404 Use of funds for litigation. 


No recipient of assistance under the 
Private Enforcement Initiative may use 
any funds provided by the Department 
for the payment of expenses in 
connection with litigation against the 
United States. 


§ 125.405 Guidelines for private 
enforcement testing. 

(a) The guidelines contained in this 
section apply to testing activities funded 
under the Private Enforcement Initiative. 
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These guidelines apply only to testing 
activities funded under this initiative 
and do not limit or restrict the use of 
facts secured through other testing 
activities in any legal proceeding under 
Federal fair housing laws. Nothing in 
this section restricts eee or 
entities participating in the Fair Housing 
Initiatives Program any 
right or remedy guaranteed by Federal 
law, or from the conduct of other testing 
or other investigative activities not 
funded under the Private Enforcement 
Initiative. 

(b) Definitions. As used in this 
section: 

(1) The term “bona fide allegation” 
means an assertion of a discriminatory 
housing practice unlawful under Federal 
fair housing law. For purposes of these 
guidelines, an allegation by a person 
engaged as a tester, whether or not 
compensated, or by any organization, 
employee, or agent engaged directly in 
the initiation, administration, 
evaluation, or conduct of tests is not a 
bona fide allegation. The ation must 
state specifically and in detail the facts 
and circumstances which are believed 
to constitute the discriminatory housing 
practice; these facts should include the 
date, time, and place (or an 
approximation of the date, time or 
place) of the alleged discrimination, and 
the name of each person or firm 
allegedly engaged in the discriminatory 
housing practice. However, while the 
allegation must be documented, it need 
not be reduced to writing prior to the 
conduct of a test. 

(2) The term “discriminatory housing 
practice” means any action made 
unlawful by section 804, 805, 806 or 818 
i VIII (42 U.S.C. 3604, 3605, 3606 or 
3618). 

(3) The term “test” means a method of 
gathering credible and objective 
evidence of whether a discriminatory 
housing practice has occurred, 
conducted in response to a bona fide 
allegation. For purposes of tests 
conducted under these guidelines: 

(i) In the case of a test conducted in 
response to an allegation involving the 
rental or financing of a home or 
apartment, a test must include one or 
more visits by at least two — 
testers to the lender, rental —_ 
management firm or owner alleged to 
have discriminated. 

(ii) In the case of a test conducted in 
response to an allegation involving the 
purchase of a home, a test must include 
one or more visits by at least two 
individual testers to the individual sales 
agent or owner alleged to have 
discriminated; or if a firm i is alleged to 
have engaged in atory housing 
practices and if no sales agent of the 


firm has been identified as having 
discriminated, then the test must include 
one or more visits by at least two paired 
testers as defined in paragraph (c){2){iv) 
of this section to any sales agent 
identified by the testing program. The 
test requirements specified shall not 
excuse any employer, broker, firm, or 
owner from such liability as the law 
imposes on them for the conduct of their 
employees or licensees affiliated with 
them. Nothing here shall limit the 
number of test visits which can be made 
or funded. 

(4) The term “testers” means 
individuals, who without an intent to 
rent, purchase, or finance a home or 
apartment, pose as renters, purchasers, 
or borrowers for the purpose of 
collecting evidence of discriminatory 
housing practices. 

(c) Eligible activities. — testing 
activities must oy conducted 
accordance with procedures creas 
in the application for assistance. These 
procedures shall include the following: 

(1) A formal recruitment process 
designed to obtain a pool of credible 
and objective persons to serve as 
testers. Recruits must not have prior 
felony convictions or convictions of 
crimes involving fraud or perjury. 

a A tester training program which 


(i) Require the careful recordation of 
all relevant information on standardized 
forms, signed by the respective testers, 
following completion of the test; 

(ii) Prohibit any communication 
between pairs of testers relating to the 
conduct of the test or to testing 
experiences or results until all 
information has been recorded and the 
testers debriefed by the testing 
coordinator; 

{iii) Require that the same or 
substantially equivalent type of housing 
accommodations, financing, or service 
be requested; and 

(iv) Require that, to the extent 
practicable, testers identify themselves 
as having the same or substantially 
equivalent housing needs and 
demographic profiles as the person who 
made the bona fide allegation, except 
for the person's race, color, religion, sex, 
handicap, familial status, nationality, or 
other attribute which is the basis of the 
alleged discrimination. In cases of 
testing for systemic discrimination (e.g., 
a pattern or practice of discriminatory 
housing practices by a housing provider 
or lender), demographic profiles may 
vary from that of the person who made 
the bona fide allegation so long as the 
test of each agent or owner is a “paired” 
test. For the purpose of these guidelines, 
a “paired test” means that the two 


testers who will conduct the “paired 
test” shall— 

(A) Have the same or substantially 
similar demographic profiles, except for 
their race, color, religion, handicap, 
familial status, sex, nationality, or other 
attribute which is the basis of the 
alleged discrimination; 

(B} Have the same or substantially 
similar housing requirements; 

(C) Initiate the test at the same office 
or in the same or substantially similar 
transactional conditions and 
circumstances; and 

(D) Conduct the test in a timely 
manner. 

(3) A tester assignment and control 
system which will assure that neither 
the tester, nor the organization 
conducting the test, including its 
employees and agents— 

(i) Has an economic interest in the 
outcome of the test, without prejudice to 
the right of any person or entity to 
recover for any cognizable 
injury (see, Havens Realty Corp. v. 
Coleman, 455 U.S. 363 (1982), 3 PHEOH 
q 15,341); or 

(ii) Has a specific bias toward either 
the person who made the bona fide 
allegation or the respondent; is a 
relative of one of the parties in the case; 
has had any employment or affiliation 
within one year with the person or 
organization to be tested; is a licensed 
competitor of such person or 
organization in the listing, rental, sale, 
or financing of real estate property; or 
has any other specific bias or conflict or 
interest which would prevent or limit his 
or her objectivity or fairness. 

{d} Application requirements. 
Applications for funding of testing 
activities must include, in addition to 
the requirements set forth in § 125.105: 

(1) Documentation that the applicant 
has at least one year of experience in 
carrying out a program to prevent or 
eliminate discriminatory housing 
practices and has sufficient knowledge 
of fair housing testing to enable the 
applicant to implement a testing 
program successfully. 

(2) A certification providing that the 
applicant will not solicit funds from or 
seek to provide fair housing educational 
or other services or products for 
compensation, directly or indirectly, to 
any person or organization which has 
been the subject of testing by the 
applicant for a 12-month period 
following a test; 

(3) A description of the process to be 
used to recruit testers; 

(4) A description of the tester training 
program; an 





(5) Copies of forms used to document 
allegations and to record the experience 
of testers. 

eee by the Office of Management 

and Budget under control number 2529-0033, 
expires May 31, 1991.) 

(e) Performance monitoring. An 
applicant failing to comply with the 
testing requirements or the procedures 


set forth in its application for funding 
shall be liable for such sanctions as: may 
be authorized by law. These sanctions 
include repayment of improperly used 
funds, termination of further 
participation in the initiative, reduction 
or limitation of further funding for 
investigatory activities, recapture of 
improperly expended funds, and denial 
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of further participation in programs of 

the Department or any Federal agency. 
Dated: January 6,.1989. 

Judith Y. Brachman, 

Assistant Secretary for Fair Housing and 

Equal Opportunity. 

[FR Doc. 89-3200 Filed 2-93-89; 8:45 am] 
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Total Order 


A cumulative checklist of CFR issuances appears every Monday in the Federal Register in the Reader Aids 
section. In addition, a checklist of current CFR volumes, comprising a complete CFR set, appears each month 
in the LSA (List of CFR Sections Affected). 


Order Form Mail to: Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


Credit Card Orders Only 
Total charges $_______— Fill in the boxes below. 


Credit 
caano. LLITTTTITTITITTITIT iit) 
Expiration Date 
Month/Year (i333 
Please send me the Code of Federal Regulations publications | have For Office Use Only. 
selected above. : 


Quantity Charges 


Name—First, Last 
To be mailed 
Subscriptions 


State ZIP Code 


Discount 


PLEASE PRINT OR TYPE 














